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NOTES OF THE WEEA 











Notice of Convictions 


The appellant in R. v. Evans (The 
Times, November 13), succeeded in the 
Court of Criminal Appeal on what the 
Lord Chief Justice described as a highly 
technical point. At quarter sessions 
Evans had been sentenced to eight years’ 
preventive detention. Notice had been 
served upon him that it was intended to 
prove that he had previously been 
sentenced to a term of preventive 
detention, and the appellant had taken 
the point that he was not liable to pre- 
ventive detention, the notice not being in 
accordance with the provisions of s. 23 
of the Criminal Justice Act, 1948. 


In delivering the judgment of the Court 
the Lord Chief Justice referred to the 
requirements of the section, and said that 
the police had thought that if they gave 
notice of intention to prove a previous 
conviction that had resulted in a sentence 
of preventive detention that was suf- 
ficient; unfortunately the notice was 
defective because it did not give notice 
of three previous convictions on two of 
which there were sentences of borstal 
training, imprisonment or corrective 
training. The sentence was varied to 
eight years’ imprisonment which would 
enable the appellant to earn greater 
remission. 


It is not difficult to understand why the 
police thought the notice was good. 
When it comes to proof s. 23 (2) provides 
that for the purposes of s. 23 evidence that 
a person has previously been sentenced 
to corrective training or preventive 
detention shall be evidence of the con- 
victions and sentences which rendered 
him liable to that sentence. That, 
however, does not dispense with the 
necessity for giving notice of each of the 
convictions which rendered the prisoner 
liable to the sentence of preventive 
detention. Lord Goddard said he hoped 
the attention of the Home Office would 
be drawn to the matter and that the law 
might be amended. Meantime police 
authorities should be warned of the effect 
of the decision. 


Trial of Deaf Mute 


A prisoner at Exeter assizes charged 
with robbery was said to be deaf and 
dumb, and a jury had to decide the 
question whether he was mute of malice 
or by the visitation of God. A missioner 


to the deaf and dumb having stated that 
he had known the prisoner for 15 years 
during which he had been deaf and dumb, 
the jury found him mute by the visitation 
of God. The prisoner then pleaded 
guilty, through the missioner acting as 
interpreter. 


At a trial on indictment where the 
prisoner stands mute of malice the court 
may cause a plea of not guilty to be 
entered on his behalf. 


The court does not itself determine 
whether he is mute of malice or by the 
visitation of God but empanels a jury to 
try that issue. Counsel may call evidence 
and address the jury on behalf of the 
prisoner. A deaf mute can of course be 
tried if he can be communicated with by 
writing or signs which he can understand. 


In a magistrates’ court the same 
principles are involved but there is less 
formality in the procedure. If the police 
inform the court that the prisoner is not 
deaf and dumb but simply refuses to 
speak, the court tries the case as if he had 
pleaded not guilty. If however, the 
police or some friend or relative informs 
the court that the defendant is deaf and 
dumb the next step is to ascertain the 
best means of communicating with him. 
He is likely to be a poor hand at reading 
and writing and it may be necessary for 
an interpreter, preferably someone who 
works among the deaf and dumb, to be 
called. Such an interpreter often appears 
to be able to convey the purport of the 
evidence to the prisoner and to elicit 
from him what he wishes to say by signs 
with the addition of the use of the deaf 
and dumb alphabet, in such a way as 
to remove that uneasy feeling that a deaf 
and dumb prisoner does not quite 
realize what is going on. One thing is 
fairly clear, courts make every allowance 
for the difficulties of the deaf and dumb 
and incline to leniency wherever it is 
possible. 


Suspended Sentence 


In this country we have chosen our 
system of probation in preference to that 
of suspended sentence as adopted in 
some countries. Therefore, when a 
person is placed on probation the court 
does not pronounce the sentence and 
then suspend it for the period of proba- 
tion. It is required, however, by s. 3 (5) 
of the Criminal Justice Act, 1948, to 
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explain in ordinary language the effect 
of the order and to tell the defendant 
that if he fails to comply with any 
requirement or commits a further offence 
while on probation he will be liable to be 
sentenced for the original offence. 

It may sometimes be well to inform the 
probationer what sentence he may incur, 
and thus leave him in no doubt about 
the possible consequences of a break- 
down while on probation. 


The Liverpool Daily Post reports a case 
in which Sellers, J., put a man on proba- 
tion for two years. The man had a 
record of convictions but had not been in 
trouble for four years. There were 
extenuating circumstances in his offence 
of breaking and entering and stealing. 
The learned Judge, making the probation 
order, told the defendant the sentence 
would be 10 years or more if he came 
before the court again. 


Hurry along, Please 

These are words so familiar to all who 
habitually travel by public transport in 
busy towns that when there is no such 
exhortation we almost miss it. The fact 
is that so far as road traffic is concerned 
it is the desire of everyone to keep it on 
the move and get it through with the 
minimum of delay so as to avoid traffic 
jams. On the tubes it is a question of 
getting trains through in remarkably 
quick succession and carrying the maxi- 
mum number of. passengers in the 
minimum time. All this is done with 
great efficiency, and staff usually act 
with courtesy. None the less, it is 
sometimes rather hard on the elderly 
(why are people “elderly” today but 
never “ old’’?) who find it impossible 
to go the required pace. 

As the Birkenhead coroner is reported 
as saying at an inquest, we live in a 
fearfully fast age. He was inquiring into 
the death of an elderly man who died as 
the result of falling while mounting the 
stairs on an omnibus which had started 
after he had gone two or three steps up. 
The conductor said he usually gave the 
bell when the platform was clear of 
passengers, and added that if he waited 
till all the passengers had reached their 
seats it would be impossible to keep to 
the timetable. 

The coroner asked what it would 
matter if the "bus took another five 
minutes on the journey, and suggested 
that his observations, which were endorsed 
by the jury, should be brought to the 
notice of the corporation. 

This is just one aspect of the traffic 
problem. There is a need for reducing 
delays by standing traffic, but there is also 


the need to allow for the safety of the 
aged or infirm who may be compelled 
to travel sometimes at rush hours. It 
may be that we are overdoing the speed- 
ing-up process in relation to public 
service vehicles. 


The Good Old Days 

It seems strange to look back 50 or 60 
years, to the days of the horse-drawn 
omnibus, when a journey from a London 
suburb to the City or West-end was just 
a pleasant ride in fine weather and not 
too bad even when it was not so fine. 
Traffic jams there were, but they were 
infrequent, and often there was an almost 
non-stop journey at quite a good pace. 
Truly that pace was about a third of the 
speed of a modern motor-bus, but there 
were few stops on those journeys during 
what are now called the morning rush 
hours, and there were no traffic lights. 
On some omnibuses there were regular 
passengers to be picked up at certain 
points, and the driver would wait for the 
hurrying passenger who was a little late 
but was in sight. Once full, the "bus, 
possibly drawn by three, or in at least 
one instance by four horses, completed 
the journey in fine style. On these 
special *buses there was no mere dickey 
seat for the top-hatted driver, but a box 
seat, and it was a coveted honour to 
occupy a seat beside the driver and maybe 
hand him a cigar, while he or the con- 
ductor performed occasionally on a 
post-horn. 


Those were the days: less hurry, less 
speed indeed, but fast enough for com- 
fort. Happily it is still possible to find 
little-known country routes on which the 
*bus will wait for Mrs. X, who has 
nearly missed it, and where the conductor, 
instead of “ hurry along, please,”’ calls 
out “Now don’t you hurry with that 
heavy basket,”’ or will even go so far as 
to go back to pick her up if she is old 
and obviously weary. Alas! that there 
is too little time for that in the great 
towns, though the will to help is there 


right enough. 


Criticism of police practice in driving 
while drunk charge? 

We should like to have more informa- 
tion about a matter referred to in a 
report in the Manchester Guardian of 
November 13, 1956. It concerns a 
charge under s. 15 of the Road Traffic 
Act, 1930, heard before the learned 
recorder at Guildford and he is reported 
as saying “I am told a practice has 
started which in my humble view is 
highly undesirable. We are told that 
what happened was that there was some 
private conversation between the police 
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inspector and the doctor and this man 
was then charged.”” He added that it was 
not fair to the accused who did not know 
what was happening “until Nemesis 
overtook him in the form of a charge.” 


We infer from this that the doctor was 
not subsequently called to give evidence, 
Other considerations apart, there is no 
obligation on the police to call medical 
evidence in the case of a defendant who 
is charged with an offence in which 
drunkenness, or some degree of inca- 
pacity arising from alcohol, is an in. 
gredient. They decide that the evidence 
available justifies them in preferring the 
charge and it is for the court before which 
that charge is brought to decide whether 
the charge is proved to their satisfaction, 


It has become the established practice 
in the case of persons arrested for 
offences against s. 15 of the Road Traffic 
Act, 1930, for the police to call a doctor 
to examine the accused and to give the 
accused an opportunity of calling a 
doctor on his own behalf. We are not 
sure on this point, but it may well be that 
what the learned recorder had in mind 
was that whatever view the police may 
take about calling a doctor on their 
behalf they should at least, in the case of 
such charges, give the accused person an 
opportunity of calling a doctor on his 
behalf, and possibly the practice to 
which the recorder was objecting did 
not allow for this being done. This is 
only conjecture on our part, but the 
point is obviously one of some interest 
and we wish that we had more detailed 
information about it. 


Tests for drunkenness—a comment 


Our note of the week at 120 J.P.N. 704 
has induced a correspondent who states 
that he has heard hundreds of these cases 
(i.e., charges under s. 15 of the Road 
Traffic Act, 1930) to write to us suggesting 
that the time has come when it is quite 
unnecessary to call medical evidence for 
the prosecution when a defendant is 
arrested for such an offence or for one 
under s. 9 of the Road Traffic Act, 1956. 


He argues that the original idea of 
cailing a doctor was to assist the police 
to decide whether the arrested person 
should be charged and, if the doctor 
found him to be under the influence of 
drink, the doctor could be called so that 
his evidence would corroborate that of 
the police officer and others who wer 
witnesses at the time of the accident 
leading to the arrest. He continues, (and 
this is a matter which has frequently beet 
commented on) that the doctor oftet 
arrives so long after the arrest that his 
estimate of the condition of the arrested 
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man at the time of his arrest an hour or 
more earlier is unlikely to be reliable. 


Our correspondent refers also to the 
fact that a doctor called for the prosecu- 
tion may attribute a man’s condition to 
alcohol and a doctor for the defence may 
attribute it to illness, and how is the 
court to decide between the experts? 
His suggestion is, therefore, that in such 
cases medical evidence should not nor- 
mally be considered necessary and that 
ordinary persons on the spot are capable 
of giving a better opinion of a man’s 
condition than a doctor who sees the 
man a considerable time later. 


There is a great deai in what our 
correspondent says, but it must be 
remembered that these are serious charges 
and that conviction for them should 
normally be followed by serious penalties. 
We believe it is a police practice at the 
present time that when an arrest is made 
on such a charge a doctor shall always be 
called and we do not know what the 
reaction of courts would be if this 
practice were changed and the police 
called in a doctor only when they wished 
todo so. One feels that in any event the 
defendant should be offered an oppor- 
tunity to call a doctor if he wishes. The 
courts cannot decide how the prosecution 
is to conduct its cases, and if the prosecu- 
tion call no medical evidence the courts 
must decide these cases on the evidence 
which is before them. What, we think, 
would be of real value would be to be 
able to ensure that medical examination 
should always follow quickly on arrest, 
because there are cases where illness is the 
answer, and a little acohol has produced 
the smell of drink which has led to the 
false conclusion that the accused is under 
the influence of alcohol. 


Considering the whole problem we 
think that probably the present system 
works so as to produce just results in the 
great majority of cases, although prob- 
ably there are acquittals in some cases in 
which there should be convictions. But so 
far as we know there is nothing to 
prevent the police, if they choose, from 
bringing such charges without calling 
medical evidence, and only experience 
would show whether that would lead to 
More satisfactory results than those 
coming from the present system. 


Sympathetic Adjournment 
We thought that it was now well 


understood that magistrates had no - 


option but to issue their warrant under 
8. 1 of the Small Tenements Recovery 
Act, 1838, where that section applied and 
all preliminary steps had been properly 
taken. We refer to the matter again 
because a case has been brought to our 
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notice where the rural district council of 
Durham sought possession of a house, 
and the magistrates refused to issue a 
warrant until the council had reconsidered 
the position of the occupying family. The 
clerk of the council expressed the opinion 
in court that they were unlikely to change 
their minds. We are ready to agree that 
on merits the magistrates may have been 
justified in the special circumstances in 
asking the council to think again; what 
is disturbing is a statement attributed to 
the clerk of the magistrates that they have 
an unfettered right to adjourn an appli- 
cation if they wish to do so. This was 
of course said on the spur of the moment, 
and the learned clerk might have ex- 
pressed himself differently if he had been 
giving a considered opinion. The decision 
in Shelley v. London County Council 
[1948] 2 All E.R. 698; 113 J.P. 1, shows 
once and for all that magistrates cannot 
in these cases substitute their own concep- 
tion of the merits for that of the landlord, 
and an unreported case from Leigh 
(Lancashire) noticed at 103 J.P.N. 486 
shows the Divisional Court to be pre- 
pared to grant mandamus to hear .and 
determine, where instead of adjudicating 
magistrates adjourn a case, so as to give 
the former tenant (or other person 
holding over) a longer time to look round 
for accommodation. We had spoken of 
this mode of defeating the statute in 
answer to P.P. 1 at 100 J.P.N. 95, in 
relation to adjournment as well as to 
refusal of an application, and at 103 
J.P.N. 600 there are some more reflections 
on adjournment generally, not with 
particular reference to the Act of 1838. 
The Durham case was undoubtedly of a 
kind to arouse public sympathy: the 
tenant was in prison; his wife and five chil- 
dren were dependant upon money avail- 
able from public funds, and her father 
had promised to help her with the rent 
in future. But Parliament has deliber- 
ately given local authorities a right to use 
the Act of 1838, irrespective of hardship 
and irrespective of the value of the 
property, when the private landlord 
could not do so, and for good or evil 
there is no right of recourse on merits to 
any other tribunal. If the council 
remains determined to evict the family, 
the bench will no doubt be advised, when 
the case comes up again, that they are 
risking mandamus if they continue to 
adjourn from motives of humanity. 


Whither ? 

When the breadwinner goes to gaol, 
what happens to the wife and family? 
This problem troubles every magistrate 
from time to time, and must have 


secured for countless culprits a smaller 
punishment than they deserved. One 
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answer is given under the heading “‘ The 
Public Pays’ at p. 701, ante: it is that 
breadwinners with a less unconventional 
attitude towards social obligations find 
£1,000 a year or thereabouts to ensure 
that the sins (or idleness, in that case) of 
the father shall not be visited upon the 
children. Another answer appears in our 
note of the week about adjournment, 
supra: the family income for six persons, 
in the Durham case there quoted, was 
about £300 a year, in children’s allowances 
and national assistance. With a guinea 
a week to pay for rent in a council house, 
they were better off than such a family 
would have been till recently, even after 
discounting the income heavily for cost 
of living. But a quarter’s rent was 
owing, towards which the wife could only 
produce the sum of £5 10s. The fact that 
she and the children will lose their home 
may not have been due to their failure to 
pay rent: the Small Tenements Recovery 
Act, 1838, applies, and the council are 
not bound to give reasons for their notice 
to quit. Where a man is sent to prison, 
it is not unlikely that he may have been 
an unsatisfactory tenant in other respects, 
even if the rent was paid; neighbours, 
also, are not always charitably disposed 
towards a convicted person’s family, and 
have been known to ask that an estate 
be purged of the contaminating presence. 
In our experience, local authorities are 
not inclined to inhumanity in such a 
case, and persons unacquainted with the 
local facts are in no position to criticize 
a local authority’s decision. The result, 
however, does at times disturb the 
conscience of the public—more so than 
in sterner times. A hundred years ago 
the problem seemed more simple. The 
landlord was (save in exceptional cases) 
not an elected body. If he was easy- 
going he could let the family stay; if he 
was pharisaical, or could not afford to 
risk their not paying rent, he turned them 
out; the local board of guardians became 
responsible, and not many people worried 
very much. The guardians and the 
workhouse have been swept away; in 
the last resort public authorities remain 
responsible, and the burden falls on 
public funds, but the former simplicity 
has gone, and with it complacency about 
the proposition (once accepted as the 
law of nature) that if a man will not work 
(outside of prison) neither shall his 
dependents eat outside the workhouse. 


Legal Costs on Acquiring Land 

The Solicitors’ Remuneration Order, 
1956, will come into operation today, 
unless in the meantime either House 
of Parliament presents an address 
seeking a disallowance of the order 
in whole or in part. This seems 
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unlikely. The Order will remove a 
difficulty about which we have some- 
times been asked to advise. By the 
Solicitors’ Remuneration Order, 1883, 
as amended by the Solicitors’ Remune- 
ration Order, 1953, the scale charge for 
business done by a vendor’s solicitor 
was not to apply in sales under the 
Lands Clauses Consolidation Act, 1845, 
or other Acts under which the vendor’s 
charges are paid by the purchaser. This 
meant at one time that an itemized Bill 
had to be presented, and since 1953 
that the charge which might be made 
has been determined (to quote from a 
contributed article at 118 J.P.N. 232) 
** by a nebulous formula.”’ The existing 
position has, to judge from inquiries 
reaching us, not been regarded as 
satisfactory, either by solicitors in 
private practice or by the advisers of 
local authorities, and it is rather 
surprising that the present change has 
not been made earlier, especially since 
so large a proportion of sales of land 
takes place nowadays under the Lands 
Clauses Acts. What seems to be most 
necessary now is consolidation of these 
Orders, which range over 73 years and, 
after successive amendments, are almost 
incomprehensible even by a lawyer. 


Street Works and Schedule A 

A point of interest in connexion with 
private street works, which does not seem 
to have been previously before the courts, 
arose in Davidson v. Deeks [1956] 3 All 
E.R. 612. Section 101 of the Income Tax 
Act, 1952, allows a taxpayer to deduct 
from his gross income assessed under 
schedule A certain sums spent upon 
maintenance of objects related to the land 
from which the tax arises. The word 
*“*maintenance”’ is defined to include, 
inter alia, various replacements and 
improvements. While the objects which 
are to be replaced or improved are 
defined with particularity, it is not 
expressly stated that these must be on 
the land from which the taxed income 
arises. Fences and works, for instance, 
which are mentioned might conceivably 
be on neighbouring land, and yet be 
maintained for the benefit of the taxed 
land. Danckwerts, J, doubted this last 
possibility in relation to s. 101, though 
admitting it in relation to a parallel 
enactment in s. 94. Such a deduction 
was Claimed in respect of money paid for 
private street works to the city council of 
Cambridge, under the Private Street 
Works Act, 1892. The taxpayer con- 
tended that this money was spent for 
maintenance of something he had to 
maintain because he owned the land. 
The Inland Revenue argued that, if it was 
spent upon maintenance at all, this was 
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maintenance of the street upon which that 
land abutted, and this prevailed. With 
respect, we do not feel sure that this was 
the right approach. When a street has 
been taken over under the Private Street 
Works Act, 1892, it will be maintained by 
the inhabitants at large. What the 
abutting owner is called upon to do under 
the Act is not to maintain the street, but 
(in the normal case) to contribute to- 
wards a capital sum, which will be paid 
out once and for all by the local authority 
in order to put the street into the con- 
dition they require before they will 
maintain it. The abutting owner must 
pay his share of that capital sum, either 
all at once or over a period of years. 
Even if payment by him is by instalments 
those instalments are part of the initial 
capital sum and are not paid for main- 
taining the road. We should have 
thought the reason why they did not fall 
within the definition of the expression 
** maintenance ”’ in s. 101 of the Act of 
1952 was that the definition is tied up to 
named classes of structure, except for a 
mention of “ other works,” and where 
“other works” come in is tied up to 
“replacement.”” Nothing was being 
replaced in the Cambridge case. 


Child Care 


Cmd. 9881 was compiled by the Home 
Office and presented to Parliament in 
October last: it gives information about 
children in the care of local authorities on 
March 31, 1956, the ways in which they 
were accommodated, their age groups, 
and details of the cost incurred. 


The number of children in care rose 
each year from 1949 to 1953, when a peak 
of 65,309 was reached: since that date 
the trend has been reversed and the 
latest figure has fallen to 62,347. This 
decline is encouraging to those respon- 
sible for the service as positive evidence 
that their efforts are bearing fruit, 
because undoubtedly one of the reasons 
for the fall is the good work of the 
children’s welfare officers in keeping 
homes together which would otherwise 
have disintegrated. j 

In the 1951-52 session the Select 
Committee on Estimates investigated the 
cost of child care and made a number of 
recommendations, one of the most im- 
portant of which was that every effort 
should be made to secure an expansion 
of boarding out. At that time the cost 
of boarding out a child was £1 8s. a week 
whereas maintenance in a home provided 
by a local authority cost £4 19s.: the 
estimated costs for the current financial 
year reveal a further increase in what 
was already a formidable difference, the 
comparable figures being £1 13s. and 
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£6 14s. Here again it is pleasing to be 
told that the number of children boarded 
out increased from 24,319 in 1951 to 
28,710 in November 1954; and although 
there has been an apparent decrease 
since that date it is in fact due solely to 
a revised method of calculation. The 
percentage of children boarded out at 
March 31 last improved to 45 per cent, 
which is not at all an unsatisfactory figure 
when allowance is made for the fact that 
expansion cannot be forced unduly 
without risk of unsuitable placings and 
consequent damage to the children. 


The Select Committee were rightly 
concerned about the cost of the service 
and made a number of recommendations 
which in their view would have led to 
economies. Among these one about 
boarding out suggested that the Home 
Office should consult with the local 
authorities as to the organization of 
regular exchanges of information which 
might assist authorities with difficult 
areas to board out some of their children 
in the areas of authorities more fortu- 
nately placed. The Home Office prom- 
ised to consult the Local Authority 
Associations and did so in February, 
1953, when it was generally agreed that 
there was already close co-operation 
between neighbouring authorities, and 
that there was no need for the Home 
Office to do more than remind local 
authorities of the importance of co- 
operation in this matter. 


Another recommendation was that the 
Home Office and the Scottish Home 
Department should consider giving more 
detailed guidance to local authorities as to 
the scale of payments to be used when- 
ever it is feasible to require contributions 
from the parents of children in care. 
This again was considered by the asso- 
ciations who in the early part of 1954 
adopted and circulated to their constit- 
uents “‘ for information and guidance” 
a scale formulated by a working party 
of financial advisers. The latest figures 
show that an average of 4s. 6d. a week 
is being collected for each child in care, 
although there are large differences 
between one area and another. 


After allowing for the continuing effect 
of inflation the estimated local authority 
expenditure of £15 million for 1956-57 
is less than in earlier years. It is not 
relatively a large sum but of course the 
need to administer the service economi- 
cally, urged strongly by the Select 
Committee, is still of the greatest im- 
portance. On the other hand we are 
confident that nothing which is usefully 
spent in improving the lot and bright- 
ening the lives of the children concerned 
will be grudged by those who foot the bill. 
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A PRE-FABRICATED CRIMINAL CODE 


By Tue REV. W. J. BOLT, B.A., LL.M. 


In the Western world, the term “ colonialism” connotes a 
bygone era; and Greenland which was once a colony has now 
been integrated into the state of Denmark. Three times, in 
1914, 1929, and 1948, the inhabitants of Greenland petitioned 
the Danish legislature to mark the change of status by replacing 
the ancient customary law by a modern criminal code ; and the 
code was promulgated in 1954. 


Dr. Goldschmidt, of the University of Copenhagen, was 
engaged by the Danish Government to advise them on the 
practical implementation of the scheme; and the London School 
of Economics and Political Science invited him to come as guest- 
lecturer and describe his researches to English lawyers. 


It was a fascinating story, this transition from an’ order 
whose origins were lost in the mists of antiquity, to a spick- 
and-span new system embellished with the benefits of psychology 
and all the sciences of the twentieth century. He stressed that 
fact at the beginning of his lecture, that the understanding of 
the causes of crime and of the effects of treatment had been 
completely revolutionized in the last 20 years. Himself a Dane, 
he had always been acutely conscious of the differences of 
culture and legal behaviour between his native system and the 
operation of the new code he was investigating. He had had 
to survey police activities and sentencing policy over a vast 
territory whose sparse population was centred in 160 small 
communities. He had examined in detail 49 of these local 
jurisdictions, and about 2,000 sentences which had been imposed 
since the new code came into operation. In former days, the 
local courts did not think in terms of what we should call 
“ punishment.”” Members of the municipal courts had acted also 
as police and keepers of the peace; and were aware of the 
personal background of every offender and the factors which 
stimulated his anti-social activities. For instance, one offender 
became addicted to theft because he lacked the means to pur- 
chase tools for his fishing, and also the capital needful for 
embarking on matrimony. The “ treatment’’ the local court 
had imposed on him, was a sufficient loan of money, and 
apparently it had succeeded. In another case which had come 
under Dr. Goldschmidt’s notice, the court had dealt with a 
persistent thief by making him a loan and pronouncing a formal 
“warning.” Greenland had no prisons—it was not deemed 
expedient thus to isolate men who had committed crimes. In 
such small communities, it was easy to supervize and control 
offenders and prevent their escape. The penal tradition of 
Greenland had always been the total adaptation of “‘ treatment ”’ 
to the needs of the individual, for it was much easier in Green- 
land than in more complex communities to find appropriate 
preventive treatment. Every member of the court knew every- 
thing about the offender. 


Dr. Goldschmidt found that this contrasted remarkably 
with the course of criminal justice in his native Denmark, where 
members of the tribunals possessed no such extensive knowledge 
of the offender. 


He attributed to the American military occupation of the 
country, the widespread desire among Greenlanders for a 
different legal system—they had requested Denmark to introduce 
a written code, and the European system of ‘‘ punishments.” 
The Danish Government had asked him for recommendations 


which would combine traditional with modern patterns, in line 
_ With present-day thought as articulated by criminologists. He 





had been anxious to conserve the traditional ideal of “ treat- 
ment” and to avoid introducing anything like European 
prisons. 


But the administration of the law was now in new hands. 
The Danish Government had brought in what he termed 
“* authorities ’’—professional judges and five well-trained police 
inspectors from Denmark; and there was a marked trend 
towards “‘ punishment’’ and away from the former idea! of 
“treatment.”” The “ authorities’? now knew little about the 
offenders with whom they had to deal, and he noticed a definite 
tendency towards fixed penalties; and he was studying the prob- 
lem why the “ authorities ’’ should be acting so differently from 
what the code had wanted them to do. He could discern two 
distinct modes of application of the code—in small or isolated 
regions, criminal justice was still administered in the traditional 
way, but in larger communities, European ideas of “* punish- 
ment’? dominated the tribunals. He had asked the police 
imported from Denmark why they were unsympathetic to the 
old methods of “‘ treatment,” and one had answered him, “* You 
cannot have a criminal code without punishment.”” The 
professional police element had brought into Greenland a 
proposition which was a revolution in its ideology, that “* pun- 
ishment’’ is necessary because justice demands it and because 
the preventive need is so strong. He was impressed by the 
vigour with which the judges and the police defended this 
viewpoint. 

Dr. Goldschmidt said that his reflections on the interplay 
between the two traditions in Greenland had led him to doubt 
the hard-and-fast distinction which criminologists drew between 
the categories of “criminal” and “ non-criminal.” He cited 
the famous “ control group” of 500 “ non-delinquent ” juven- 
iles which the Gluecks, in one of their classic researches, had 
credited with being normal children. The distinction was quite 
arbitrary. The backgrounds of the 500 “‘ non-delinquents ” had 
not been carefully probed; all that could be said about them 
was that they were unknown on the police records. Dr. Gold- 
schmidt alleged that the case-records of the “* non-delinquents ” 
had not been investigated, and that systematic research had 
been done only on the other side of the problem. 


Dr. Goldschmidt said that the survey had underlined one 
great truth: that the study of the individual cannot be separ- 
ated from the study of the sanctions which buttress the criminal 
law. 

The lecturer was questioned about the factors which put a 
written code so much in demand. He remarked that during the 
war, Greenland had become isolated from Denmark, and he 
ascribed the demand for a written code to the influx of American 
ideas. The classic arguments in favour of a written code—that 
it ensured a degree of security, predictability, and equality, still 
carried some weight. It was remarkable that the Danish 
Government had not left the venture to chance and the lawyers, 
but had acknowledged from the beginning that specialist 
research was needed to ensure its smooth inception and running. 


He gave an exposition of the code, the text of which is not 
available in English. The code begins with the usual catalogue 
of offences and definitions; but it differs from most codes in 
that no penalties or modes of treatment are annexed to particular 
offences in this section. The first part of the code mentions 
offences, and nothing else; the second section opens, “* The 
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following measures may be applied to persons who have been 
found guilty of the offences,” and the choice of “* measures” 
is left entirely to the discretion of the court. The tribunal is 
given a blank cheque. The “ measures ”’ include such elements 
as warning, fine, compulsory labour, compulsory training, 
and banishment from a particular region. 

A peculiar feature of the code is that the court may review 
part of its own decision. It may not modify the verdict it found 
in a particular case, but it may review the “‘ measure ” it imposed. 
This second hearing takes place in open court. 
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The Judges of the new criminal courts are mostly laymen, and 
Greenlanders. They are paid on a part-time basis. The 
president of the higher court, to which appeals go, is known as 
the Chief Justice. He is a trained lawyer, and the office is full-time 
and stipendiary. The “authorities ’’ who staff the lower tri- 
bunais are selected by him. 

Dr. Goldschmidt concluded by remarking that Denmark, 


during the first two years of the existence of the new system, 
was becoming influenced by its innovations. 


CONFERENCES 


By PHILIP J. CONRAD, F.C.LS., D.P.A. (Lond.), D.M.A. 


When these reflections appear in print the conference season 
of 1956 will have ended. 

Early in the year, a contemporary local government journal 
recorded a list of more than 70 conferences to be held between 
March and November, an average exceeding two a week; even 
this was not comprehensive, although the list did include one 
or two which were only indirectly associated with local govern- 
ment. In the short space of time between two consecutive 
monthly meetings of a small urban district council which has five 
standing committees, as many as five conference notices within 
one committee’s sphere accumulated, with conferences centres 
as far apart as Brighton, Scarborough, Norwich, and London (2). 
These facts in themselves provide food for thought, as to whether 
local government conferences are reaching saturation point. If 
a local authority was represented at every annual conference 
which concerned some aspect of its work; if, in other words, it 
succumbed to every one of the torrent of conference notices 
that invade the council offices, the cost to the ratepayers in 
expenses and financial loss allowances incurred by councillors 
(including aldermen, where this applies), and expenses and time 
away from the office on the part of the officers, would be sub- 
stantial. Whether or not the council is represented, committee 
time is consumed in considering notices received and generally 
there will be a minute, however brief, making some reference 
thereto, if only to record “* No action.” There must be more 
than one local authority where the clerk of the council has 
ventured to suggest that, as the council are not conference- 
minded and hardly ever appoint representatives, only those 
notices which he thinks might be of interest to the council be 
submitted to committee, only to encounter a prompt rejection 
of the idea, largely for fear, one suspects, of loss of control in 
the case of the small authorities where the council tends to 
thrive on trivialities, often to the detriment of its more important 
functions. 


This is not to say that no conferences are of any importance. 
On the contrary, those of the local authority associations are, 
in a sense, a landmark in the progress of local government year 
by year and there are few member-councils who fail to be 
represented. They may reflect on what there is to gain by attend- 
ing, as the minutes and report are printed and available in full, 
but if this outlook permeated county, borough, district, or 
parish councils, their respective associations would be without 
a regular conference, which is an essential feature of their 
. efficient functioning as the mouthpieces and spokesmen of 
their respective membership. Much of the strength of local 
authorities lies in their associations in which the majority play 
their part, not only by lending financial support through mem- 
bership subscription, but by actively endorsing and encouraging, 
whilst reserving the right of constructive criticism, the work of 





the executive council at the annual meeting which usually 
precedes the conference. The delegates of each authority make 
their individual contribution to the common effort, and provide 
a variety of experience by virtue of the contrasting character of 
the areas administered, even within the particular class of 
authority. The Local Government (Conference) Regulations, 
1948, and the preceding Regulations of 1934 have long recog- 
nized the value of the annual conferences of the local authority 
associations, by making special provisions in their case as regards 
expenditure by councils in sending delegates. There is no doubt 
that the government departments have a marked respect for the 
associations, and that Ministers and their permanent heads of 
departments pay due and serious heed to the proceedings and 
decisions of a conference which is, after all, the sounding board 
for the trend of opinion within the respective associations. 

The emphasis in the preceding paragraph on the local authority 
association conferences will be evident, and is warranted by the 
associations’ unique position as the representative bodies of 
local authorities, but much of what has been said there applies 
equally to many other conferences. 

So far, reference has only been made to one of the two 
categories of local government conferences which we know today, 
namely, those convened and organized by associations acting on 
behalf of or in the interests of local authorities. The other 
category consists of those conferences under the purview of 
bodies which fall within the general description of professional 
associations or trade unions, the membership of which is confined 
to officers or servants, either in the broad sense or in special 
classes. In the first category, attendance invariably consists of 
a combination of councillors and officials, whereas the second 
category is sometimes restricted to the membership of the body 
concerned, to the exclusion of council members. Where this is 
not so, it prompts the question whether the councillor has much 
to gain by attending what (for the sake of brevity) may be 
loosely called officer conferences, unless perhaps he is chairman 
of an appropriate committee and/or is reasonably knowledgeable 
in the relevant sphere. These so-called officer conferences 
serve a useful purpose in bringing together a body of people 
who are closely allied in their daily work, and have everything 
to gain from an exchange of views and experience. 

Undoubtedly, attendance falling in the first category by 4 
councillor may be instrumental in giving him an insight into 
aspects of his council’s and committees’ work which might 
otherwise never be so well understood. Moreover, a greatef 
appreciation of the difficulties that confront his authority's 
officers should result. Inevitably, however, some of the pro 
ceedings, particularly the speeches of officer delegates, who art 
specialists in their field, will be beyond the average councillor’s 
comprehension when it comes to complicated legal or technical 
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arguments. This drawback can be mitigated if he is accompanied 
by an officer who is prepared to go out of his way to be helpful 
by way of explanation, either as the argument unfolds (not very 
practicable) or after the session closes. 


The majority of conferences are held in public and the political 
flavour must obviously show itself where they are largely 
composed of elected representatives, many of whom were 
returned on a party basis. 

On behalf of conferences, it can be said, generally speaking, 
that they provide the ground for the common exploration of, 
and for an endeavour to solve, each other’s problems. This, 
indeed, is carried another stage by the establishment of new 
friendships and the renewal of old, leading to those valuable 
informal discussions around the dining table, in the hotel lounge 
or wherever it may be, which arise from the atmosphere created 
when all are gathered together, ostensibly with one purpose, and 
all are sharing the responsibilities and problems of local govern- 
ment administration, as elected representatives or paid officials. 
The social functions and leisure moments provide delegates with 
the opportunity of exchanging views on current matters with 
their contemporaries up and down the country, and this is 
surely One aspect which, in itself, must be considered to be 
eminently worthwhile. As for the proceedings, there should 
with an able chairman (an important factor) be good humoured 
and useful debate, including addresses by Ministers and heads 
of government departments, followed by questions and, probably, 
most important of all, the opportunity to bring to bear the full 
weight of corporate membership opinion in the recording of 
resolutions relating to matters of keen and common interest. 
Press and radio reporting of conference highlights must clearly 
make its impact on public opinion generally, and occasionally 
even on Government policy. 

Against conferences, it must first be admitted that a few may 
be of doubtful value. Where this is so, it may stem from the 
status of the body concerned. If it overlaps, in a small way, the 
field of long-established contemporaries, its membership may 
suffer and, in turn, its conferences will not be justified by a 
sufficient cross-section, not only of members but of potential 
members, thus restricting the extent of contacts and exchange 
of views. Poor organization and bad choice of venue must 
influence the success of any conference but, foremost, the 
convening body must have the confidence (and membership) of 
those which it has set out to knit together. To this end, it 
should have a secretariat that will command the highest respect. 


Conferences are an essential feature of their convening bodies, 
in that they give the membership a voice in the running of affairs. 
They are, nevertheless, an unwieldy instrument of decision, as 
evidenced by the cumbersome card vote system which may 
result from an indeterminate vote on a show of hands. 


The fact must be faced that conferences are abused, though 
it is probably true to say that the public have an exaggerated 
impression of the extent of abuse, consequent on ill-informed 
press comment and idle gossip. In all avenues of life, one 
encounters a minority whose conscience troubles them less than 
others, and it is fair to suppose that local government is no 
exception; so, in connexion with local government conferences, 
as in other spheres of life, some abuse of the privilege, and 
privilege it is, of attending as the accredited representative of a 
local authority, is bound to occur. This does not, however, 
Watrant the wholesale condemnation of the conceptions and 
ideals of such conferences. Nevertheless, some questions need 
to be asked. Do all delegates attend each session throughout 
its duration? The coming and going of delegates in and out 
of the conference hall during the proceedings can be quite 
disconcerting to those who are trying to maintain unbroken 
Concentration. Similarly, is it fair to speakers, especially 
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eminent guest speakers, that latecomers should cause disturbance 
which, however slight, taken individually, can become intolerable 
taken collectively? Is it not an act of discourtesy to the speakers 
for members of their audience to continue reading newspapers 
after the proceedings have begun, not discreetly, as one might 
expect if they must do so, but plainly displaying the paper for 
all to see? Do delegates make a report of those aspects of the 
proceedings of particular interest to their council? The verbatim 
printed report, if any, is too lengthy to wade through for the 
average councillor and, in any case, must contain reference to 
aspects of local government with which his particular authority 
is not concerned. 


A few of the larger seaside resorts, by reason of the seating 
capacity of their hall(s) and the volume of hotel accommodation 
available, have secured a monopoly in respect of the largest 
conferences, but the smaller coastal towns and some inland 
resorts still find themselves hosts to the more modest ones. It 
is common to find the venue in alternate years in the north and 
south of the country, thus giving rough justice, as regards 
length of journey, to regular attenders. The chief seaside 
resorts with their multifarious attractions have a magnetic 
influence on the bigger conferences—and no wonder. Delegates 
travel a long way to the rendezvous, often accompanied, and it 
is not unnatural that they should want to see something of the 
locality while they are there. As sessions generally begin at ten 
o’clock and end about four o’clock, with at least one afternoon 
of a three-day conference free, some opportunity is given to 
satisfy natural curiosity about one’s surroundings. Those 
accompanying the delegates have an even greater chance of 
enjoying the amenities. It is due to the fact that conferences 
are so often held in such delightful places that public criticism 
rears its head with cries of ‘“‘ Oh, they’re off for another nice 
little holiday.’’ There is no denying that the occasion is usually 
a combination of business and pleasure, but, as has been said 
earlier, the contacts and opportunities for exchange of views are 
not confined to the conference hall. 

London enjoys limited favour because of difficulties of 
accommodation and the fact that, lost in the great metropolis, 
contact between delegates is handicapped outside the meeting 
place, because they are likely to be scattered, both in the sense 
of location and number of hotels involved. 


London does come into its own in connexion with special 
meetings and conferences confined, for instance, to one day. The 
reason for this is chiefly the accessibility of the capital. There 
have been recent examples of such conferences convened to 
protest at the Government’s policy in regard to loan interest 
rates and housing subsidies: 

Apart from national conferences, there are a few held on a 
regional basis, usually of one day’s duration, the venue for which 
is fixed with a view to establishing the best possible centre for 
the region in question. 


What about the value of conferences to the conference towns? 
Those that have had the foresight to provide spacious meeting 
halls are reaping the benefits represented by regular reception of 
conferences, which bring with them an influx of visitors, gener- 
ally early or late in the season, and the consequent introduction 
of the town and all it has to offer to people from all over the 
country, who are going to return to their home districts full of 
praise, if it be deserved, of the way in which they were received 
and how they enjoyed themselves. First-hand recommendations 
of this sort are far more valuable than the mere distribution of 
guide books. Moreover, the hotel-keepers and shopkeepers 
benefit by the stabilizing and/or extension of the normal season, 
and the prospect of substantial spending in the town. The stay 
of delegates is not necessarily confined to the conference period. 
With these advantages in mind, the councils concerned provide 
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their mayor or chairman with a suitable allowance with which, 
inter alia, to entertain the delegates and their ladies, generally 
on the first night of a conference; and privilege tickets are 
issued in respect of public amenities such as deck chairs, putting, 
and tennis. In the leading towns, this aspect of local affairs 
assumes some importance and casts quite a burden on the 
mayor or chairman and the (town) clerk. The view has been 
heard to be expressed that the latter should also have an expenses 
allowance, in view of the incidental expenditure which he is 
sure to have to incur in being duly hospitable as the occasions 
demand. 


There is another side to this tale. Some conference bodies 
seek to negotiate with the smaller towns a degree of hospitality 
far beyond the worth of receiving the conference, especially 
where the visiting period is restricted to, say, two days. There 
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is no assurance that, having lavished an excellent reception, the 
host authority will not find that a majority of the delegates wi] 
have passed into and out of the town in a matter of 48 hours, 
On these terms, the question of issuing the invitation wants 
looking at carefully. 


Reverting, in conclusion, to the question of the volume of 
conferences held these days, the complete boycott of conferences 
by a local authority is as regrettable as, at the other extreme, 
would be the representation of the authority at practically every 
conference. The aim should be to strike a happy medium—to 
attend some, not all, and to this end to be discriminating in 
selection, according to the scope of the functions of the authority 
and its resources. 


It is proposed, in a later article, to put the emphasis on the 
regulations governing local government conferences. 


DELEGATION TO LOCAL AUTHORITY 
SUB-COMMITTEES 


By RAYMOND S. B, KNOWLES, D.P.A., A.C.LS., A.C.C.S., L.A.M.T.P.I. 


A mistakenly over-scrupulous respect for the common law 
maxim delegatus non potest delegare seems still to persist when 
local authorities are considering within their committee organiza- 
tion the delegation of functions to sub-committees. 


The maxim is of unchallengeable validity where it has not been 
overridden by express statutory provision. Several modern 
statutes which place duties upon local government, however, 
permit local authority committees upon whom executive powers 
have been conferred by the local authority to delegate in turn, 
subject to reservations, any of the functions delegated to them. 


The Local Government Act, 1933, s. 85, although permitting 
the delegation of functions to committees appointed thereunder 
has the defect—as the Local Government Manpower Committee 
pointed out in their Second Report, at pp. 6 and 37—that it 
does not permit a committee to re-delegate functions to a sub- 
committee. In such cases, if a committee consider it expedient 
to invest any of their sub-committees with executive powers, 
the committee must so recommend to the council who, if they 
approve, thus delegate direct to the sub-committee. 


In the case of statutory committees required to be appointed 
under the Education Act, 1944; the National Health Service 
Act, 1946; the National Assistance Act, 1948; the Children 
Act, 1948 (but not in the case of the statutory committees under 
the Fire Services Act, 1947, and the Agriculture Act, 1947) and 
in the case of a committee appointed under and regulated by 
the Town and Country Planning Act, 1947 (but not in the case 
of a committee appointed under the Civil Defence (General) 
Regulations, 1949) there is power in the relevant statute enabling 
the committee themselves, subject to any restrictions imposed 
by the local authority, to authorize any sub-committee appointed 
by the committee to exercise on behalf of the council any of the 
functions conferred by the council upon the committee. 


If, however, the local authority have never expressly addressed 
their minds to the question, the point does arise whether such a 
statutory committee entrusted with executive powers can properly 
re-delegate on the assumption that, if the council had intended 
to impose any restrictions they would have done so, either when 
delegating powers to the committee or subsequently. It seems 
reasonable to assume, and it is suggested that the assumption is 
defensible in law, that if a council’s standing orders and minutes 


are silent on the point any such committee may, at their dis- 
cretion, delegate permanently or temporarily, conditionally or 
unconditionally, any of their functions to a sub-committee. 


Ideally, however, a local authority should never leave this 
matter open to doubt, but should make express provision in 
standing orders that, where standing committees have the 
statutory power to do so, they may delegate any of their func- 
tions to a sub-committee either without restrictions or subject to 
such restrictions as may be specified—unless, of course, the 
council think it undesirable to go so far, in which case they should 
fix explicit limits. 

All instances of re-delegation to sub-committees ought, it is 
suggested, to be reported to the council for information. It 
does not, however, seem appropriate to incorporate in standing 
orders any reference to specific instances of such re-delegation, 
for to do so would tend to fetter unnecessarily the free hand ofa 
committee. The whole object of the legislature, one. imagines, 
was to provide in the case of those statutory committees where 
re-delegation is permitted a measure of flexibility in committee 
administration, 


ADDITIONS TO COMMISSIONS 


CUMBERLAND COUNTY 


Francis William Dias, 3 Warwick Square, Carlisle. - 
Arthur Richardson Eggleston, 8 Midland Cottages, Scotby, Carlisle. 
John Kerr, Red Hall, Wigton. 

Henry Herbert Merchant, The White House, Cockermouth. 
William John Pritchard, 6 Buttermere Avenue, Seacliffe, Whitehaven. 
Mrs. Margaret Smith, 79 Towncroft, Dearham, Maryport. 
William George Taylor, 6 Thirlmere Avenue, Workington. 

Dr. George Hunter Thomson, The Gables, Longtown, Cumberland. 
John Charles Wade, Hillcrest, Inkerman Terrace, Whitehaven. 
William Wood, Moor Lea House, Crosby, nr. Maryport. 


“You can’t take it with you,” 
That’s perfectly clear— 
But think of how useful it is 
While you’re here. 

J.P.C. 
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MAGISTERIAL LAW IN PRACTICE 


October 5, 1956 


BOY WITH GOOD RECORD DENIES PARK OFFENCE 


A 16 year old boy, in the company of four other boys, was singing 
“ filthy parodies” in a recreation ground shelter when he exposed his 
person in the presence of two elderly women and made insulting remarks 
to them, it was stated at Chelsea Juvenile Court-where the boy appeared 
on a charge of insulting behaviour and indecent exposure. 

After evidence had been given by one of the two elderly women, 
counsel for defence submitted the bench had no jurisdiction to pass 
judgment as they already had judicial knowledge of the case. 

It had come before the West London magistrate who committed 
them to the juvenile court after finding them guilty. 

Counsel’s submission was over-ruled. 


They Laughed 
Giving evidence, one woman said the boys were singing filthy parodies 
and she asked them to go away, but they took no notice. 
Defendant exposed his person, she said, and made vulgar remarks. 
The other boys laughed. 
She complained to the park keeper who called the police. 
A police constable said he arrived at the recreation ground—in 
Fulham—and told the boys he was a police officer. 
After receiving complaints from the women he arrested the boys and 
took them to the police station. 
At the station the boy accused of exposure, said to him: “ We'll 
fix you all right.” 
Defendant, on oath admitted being in the recreation ground with the 
other boys but emphatically denied exposing himself. 
It was another boy, he said, and mentioned a name. 
When asked why he did not deny the allegation when first accused, he 
replied, “* I don’t know, sir.” 
He denied making any remarks to the police at the station. 
The bench retired before finding the case proved. 
bry boy had no previous record and his school report was 
ge agg 
His mother is very ill, it was stated, and his aunt appeared in court. 
| told the chairman, Prof. Barbara Wootton, “‘ I still don’t think he 
id it.” 
The boy was remanded on bail for 14 days during which time a pro- 
bation officer will visit him. 


Section 46 (1) of the Children and Young Persons Act, 1933, 
provides that no charge against a child or young person shall be heard 
by acourt which is not a juvenile court, except in certain circumstances. 
Under proviso (a) to s. 46 (1) a charge made jointly against a child or 
young person and a person who has attained the age of 17 years must 
be heard by a court of summary jurisdiction other than a juvenile 
court. 

In this case a number of youths were jointly charged before the 
learned metropolitan magistrate sitting at the West London magis- 
trates’ court with insulting behaviour, contrary to s. 54 (13) of the 
Metropolitan Police Act, 1839. He found the case proved, dealt 
with one who was over 17, and remitted the others to the Chelsea 
juvenile court. 

One of the juveniles, the 16 year old boy mentioned in this report, 
was also charged alone with indecent exposure, contrary to s. 4 of the 
Vagrancy Act, 1824. On that charge he was remanded to be tried 
by the juvenile court, since the West London magistrate could not 
try him himself. Section 46 (1) prevented him from dealing with that 
charge in the adult court. 

Counsel would be quite right to protest if the juvenile court purported 
to hear the charge of insulting behaviour again. Section 56 (1) 
provides that a court by which a child or young person is found guilty 
of an offence may remit the case to a juvenile court and that the 
juvenile court may then deal with him in any way in which it might 
have dealt with him if he had been tried and found guilty by that 
court. Section 56 (3) provides that the remitting court is to send a 
certificate to the juvenile court setting out the nature of the offence 
and stating that the offender had been found guilty and that the case 
has been remitted for the purpose of being dealt with under s. 56. It 
seems clear from that section that the juvenile court cannot go behind 
the finding of guilt and try the case again. The justices may, however, 
wish to see some of the witnesses, in order to ascertain the facts, so 
that they may determine the best method of disposing of the case. 
Section 98 (7) of the Magistrates’ Courts Act, 1952, which authorizes 
different justices, sitting in the same court, to deal with an accused 
after he has been convicted by other justices, specifically provides that 


Westminster and Pimlico News. 


“ 


quite 


““where among the justices composing the court which sentences or 
deals with an offender there are any who were not sitting when he was 
convicted, the court which sentences or deals with the offender shall 
before doing so make such inquiry into the facts and circumstances 
of the case as will enable the justices who were not sitting when the 
offender was convicted to be fully acquainted with those facts and 
circumstances.” 

Counsel could not object to the juvenile court hearing the case of 
indecent exposure, as that charge had not been tried. He could not 
plead that the matter was res judicata, as the boy had never before 
been in peril on that charge. (See 10 Halsbury (3rd edn.) 406.) 


Evening Argus, Brighton. October 10, 1956 


PAYS OR GOES TO JAIL 


Said to have paid nothing on a £4 10s. a week wife and child main- 
tenance order since it was made in April, and to owe £113 5s. 6d., 
Albert Leonard Elliott, of North-terrace, Halton, was at Hastings given 
a suspended three month’s sentence. He was ordered to meet the order 
and pay 5s. a week off the arrears. 

Elliott said he was fruit picking at the moment, and before that he had 
been hop picking. He had previously been unemployed for a long spell. 

He found it difficult to obtain work in Hastings. 

The chairman (Mrs. Strickland) told Elliott it was obvious that when 
he had money he had made no effort to pay the order. 


A warrant of commitment for arrears under a maintenance order 
is issued under ss. 64 and 74 of the Magistrates’ Courts Act, 1952. 
The scale of imprisonment in default of payment is regulated by sch. 3 
to the Act (s. 64 (3)). Section 65 (2) gives power to the court to 
“postpone the issue of the warrant until such time and on such 
conditions, if any, as the court thinks just.” 

When a committal order is made and suspended on condition that 
the defendant pays the current amount of the order plus some addition 
on account of the arrears, the defendant is entitled to have all the 
payments he makes thereafter appropriated to the arrears until they 
are discharged (R. v. Miskin Lower Justices, ex parte Young [1953] 
1 All E.R. 495; 117 J.P. 166). In R. v. Governor of Bedford Prison, 
ex parte Ames [1953] 1 All E.R. 1002; 117 J.P. 237, it was held, 
applying R. v. Miskin Lower Justices, that on failure to comply with 
the terms on which the warrant was suspended the court may issue 
the warrant without further inquiry, but that the current payments 
which have accrued since the adjudication may not be added to the 
arrears. 

Fresh proceedings may be taken in respect of any failure to keep 
up the current payments. 


The Evening News. September 29, 1956 


2s. CHARGE KEEPS WOMAN IN JAIL UNTIL NOV. 12 


Mrs. Ellen Johnson, aged 46—said to have been a labourer, bus 
conductress, waitress and farmworker—of Queens Road, Southend, 
remains in custody until quarter sessions open on November 12. 

She pleaded mistaken identity at Southend to-day accused of false 
pretences involving 2s. 

She was told bail was not possible because the justice, finding the cases 
proved and committing her for sentence, had not the power to allow it. 

Two witnesses said they each gave her 1s. for a cup of tea when she 
weepingly told them she needed help because her small son had died. 

Police Sgt. Hardy said Mrs. Johnson, who had no son, had served 
prison terms for house-breaking. 


Where a magistrates’ court commits a person to quarter sessions 
for sentence, under s. 29 of the Magistrates’ Courts Act, 1952, or 
with a view to a borstal sentence, under s. 28, there is no power to 
admit to bail (see R. v. South Greenhoe Justices, ex parte Director of 
Public Prosecutions [1950] 2 All E.R. 42; 114 J.P. 312). 

There is no right of appeal against committal for sentence (R. v. 
London Sessions, ex parte Rogers [1951] 1 All E.R. 343; 115 J.P. 108. 

There is, however, a right of appeal to quarter sessions against the 
conviction, under s. 83, if the convicted person did not plead guilty. 
Where such a person appeals to quarter sessions the magistrates’ 
court cannot admit him to bail (see s. 89 (2)) but bail may be allowed 
by the High Court under s. 37 (1) (@) of the Criminal Justice Act, 
1948 (Re Whitehouse [1951] 1 All E.R. 353; 115 J.P. 125). 





Manchester Guardian. October 11, 1956 


FATHER TO HAVE CARE OF CHILD 
Must give Christian Upbringing 

Lord President Clyde declared in the Court of Session, Edinburgh, 
yesterday that atheism and a child’s welfare were almost necessarily 
mutually exclusive, “* according at least to our standards of civilized 
society.” He was one of four judges who granted a former Sutherland 
county councillor custody of a young daughter on condition that he 
gives her a Christian upbringing. 

The petitioner, Mr. Thomas Mackay, of Seaforth Road, Golspie, 
Sutherland, was given custody of Elizabeth, aged 7, whose mother, 
Mrs. Enid Mackay (26), of Vicarage Street, Brixton Hill, London, 
opposed the petition. 

Lord President Clyde said that each party made averments in regard 
to the unsuitability of the other to have the custody of the child. The 
parties were married in 1949. In 1953, the wife, taking the child with 
her, went to her mother’s home in London. The husband followed but 
was unsuccessful in getting her to return. He went back to Golspie with 
the child, whom he had abstracted from the house by a trick. The wife 
immediately started proceedings in England but they were unsuccessful. 

So far as the material aspect of the child’s welfare was concerned, 
Lord Clyde said, there was little if anything to choose between the two 
alternatives. The real test centred round the moral and spiritual in- 
fluences likely to be brought to bear on the child. 

Before the marriage the wife was a Roman Catholic, but she gave up 
practising her religion on marrying. Since the separation she had 
resumed church membership and indented, if awarded custody, to send the 
child to a Roman Catholic school near her home in London. The wife 
was responsible for the break-up of the matrimonial home and had made 
it clear she would not resume life with her husband. 


Confirmed Communist 

So far as the husband was concerned, the essence of the case against 
his suitability was that he was a confirmed communist and atheist. 
“* Since the paramount consideration in custody cases is the welfare of 
the child, it would be almost impossible for a court in Scotland to award 
the custody to an atheist with the prospect of the child being brought up 
without -the solace and guidance of any religious teaching at all. 

“ Had I considered that this result would take place in this case, I 
should have the greatest hesitation in awarding custody to the petitioner, 
however fitted he might be in other respects to have the child with him, 
for atheism and the child’s welfare are almost necessarily mutually 
exclusive, according, at least, to our standards of civilized society.” 

Lord Clyde said that that was not the situation in this case. The 
husband was away from home all day and the person who looked after 
the child was his 53 year old mother. She gave the girl religious instruc- 
tion and intended to take her to religious meetings. She said that the 
girl’s father had never disapproved of her giving Elizabeth religious 
instruction. 

If the girl received religious instruction, the circumstances disclosed 
in evidence did not require the Court to take away the girl from a home 
where for over two years she had been happy and contented. 

On balance, said Lord Clyde, the welfare of the child would better 
4 aad by leaving her where she was and awarding custody to her 

father. 

Lords Carmont, Russell and Sorn, concurred. 

Press Association copyright. 


In this case the Court of Session gave the custody of the child to her 
father on condition that he gave her a Christian upbringing. In the 
course of his judgment, Lord Clyde said, “ It would be almost im- 
possible for a court in Scotland to award the custody to an atheist 
with the prospect of the child being brought up without the solace 
and guidance of any religious teaching at all.” 

Formerly the rights of the father were held to be superior to those 
of the mother in questions of religion, but since the passing of the 
Guardianship of Infants Act, 1925, the interests of the child are the 
paramount consideration. In In re Collins (an Infant) [1950] 1 All 
E.R. 1057, it was held that the effect of s. 1 of the Guardianship of 
Infants Act, 1925, was to take away from a father his right at common 
law to dictate the religious upbringing of his child, not only when 
both parents were alive but also when they were both dead. 


The Western Daily Press. October 6, 1956 


WHEN TWO TONS WEIGHED 18 HUNDREDWEIGHT 
Local log dealer is fined 
A Bristol general dealer was found guilty on three charges of obtaining 
money by false pretences by Long Ashton Magistrates yesterday. 
The man, George Garland (50), of Holmesdale Road, Victoria Park, 
Clifton, pleaded not guilty to all three charges. The case was adjourned 
for a fortnight for sentence, the magistrates asking for reports on him. 
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It was alleged that one of the cases resulted from a complaint by the 
Rev. William John James, vicar of Christchurch, Nailsea. 

Mr. H. S. Cox, prosecuting, said that Garland and another man, 
Frederick Ernest Phillips (42), of Stanley Street, Bedminster, who was 
also charged with this offence, asked the vicar if he wanted to buy some 


logs. 
** Less than 16 cwt.’’ 

Garland told him that he had one and a half tons and asked for £8 
for them. Mr. James, said Mr. Cox, eventually paid £6 10s. for what 
he considered to be 30 hundredweight of logs. When these were weighed 
later on, however, it was found that the logs weighed less than 16 
hundredweight. 

Garland said in a statement that he told the vicar he had a 30 hundred. 
weight load, by which he meant the weight of the lorry plus the logs. 

Mr. L. Fryer, who defended Garland and Phillips, submitted that there 
was no case against Phillips, because no evidence had been given to 
show that he heard Garland mention the figure of 30 hundredweight. 


Case Dismissed 

The magistrates upheld the submission and Phillips was dismissed. 

Garland was also alleged to have obtained money in a similar way 
from Mrs. H. E. Drake, of Broom Cottage, West Town, and Mr. John 
Walton Nicholson, of The Pharmacy, West Town. 

Mrs. Drake paid him £7 for what she thought was 30 hundredweight 
of logs and later discovered that she had been given only six and a half 
hundredweight. 

Mr. Nicholson paid £12 for logs stated by Garland to weigh two 
tons, and found to weigh less than 18 hundredweight. 

Garland stated that he did not mention the weight of the logs. 


In selling an article mere extravagant praise does not render the 
seller liable to conviction for false pretences (R. v. Bryan (1857) 
Dears & B. 265; 21 J.P. 372). But a false representation of a definite 
fact such as quantity, weight, quality, or value, amounts to a false 
pretence. (As to quantity or weight see R. v. Sherwood (1857) Dears 
& B. 251; 21 J.P. 342: R. v. Ragg (1860) Bell 214; 24 J.P. 85. As 
to quality or value see R. v. Ardley (1871) 35 J.P. 550; R. v. Goss 
(1860) Bell 208; 24 J.P. 85). 

In R. v. Sherwood the prisoner fraudulently misrepresented the 
weight of a load of coal to be 18 cwt., knowing the weight to be 14 
cwt. only. In R. v. Ragg the prosecutor bought coal from the prisoner 
on a false representation that the weight was 15 cw#., whereas the 
weight was in fact 8 cwr. only. 


East Anglian Daily Times. September 7, 1956 


MAN AT SEA—FRAUD CASE ADJOURNED 
Ipswich magistrates yesterday adjourned sine die a case against 
Harold Fowler, of no fixed address, who was accused of dealing with two 
uncustomed watches with intent to defraud Her Majesty of the duty 
payable. 
Mr. J. A. D. Heal, who appeared for the prosecution, asked for the 
adjournment because, he said, Fowler was at sea at the moment and he 
felt the case should be heard when he returned to this country. 


Section 14 (2) of the Magistrates’ Courts Act, 1952, gives authority 
to adjourn a summary case sine die. 

If the offence is not a summary offence, or the court has proceeded 
under s. 18 (3) to summary trial after having begun to inquire into the 
information as examining justices, and the accused has attained the 
age of 17, the court must remand the accused to a fixed day (s. 14 (4)), 
= in custody or on bail in accordance with the provisions of s. 
105. 

A magistrates’ court inquiring into an offence as examining justices 
cannot adjourn sine die, but must fix the time and place at which the 
hearing is to be resumed, and remand the accused either in custody 
or on bail (ss. 6 and 105). 


Daily Herald. October 5, 1956 


A TIFF—SO THE ACTOR GOES TO JAIL 

Actor Anthony George Newley and his wife had a quarrel. So she 
refused to drive him to the Duchess Theatre, where he was one of the 
stars of the review “* Cranks.” 

He drove himself. And at Bow-street yesterday the 25-year-old actor 
was sent to jail for a month—for driving while disqualified. 

He also pleaded guilty to using a car without insurance and was fined 
£15 and disqualified from driving for three years. 

Why couldn't he drive himself? A friend was using his car when the 
insurance ran out. And Newley was disqualified. 

That was in February, said his council, Mr. W. A. Fearnley-Whitting- 
stall, Q.C. Since then his wife had been driving him. 
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Why the quarrel? She was sick and became hysterical. And she 
wouldn’t drive him. That was in June. There was no understudy and the 
curtain wouldn’t go up without him. 

“ He was flung into a sudden mental panic,” said counsel. “‘ He owed 
a duty to the show and to the public.” 


Repentant 

“ The whole principle of the stage is that the show must go on. With 
that in mind he drove this car—and is fully repentant for what he did. 
It was a sudden emergency.” 

A policeman stopped Newley, of Edith-grove, West Brompton, just 
as he neared the theatre. 

“ Cranks”? That’s going to America this month. And Newley, who 
has just finished filming with Rita Hayworth in “* Fire Down Below,” 
was going with it. He was one of the most important members of the 
cast, said the author, John Cranko. 

But, pleaded his counsel: “ If a person is sent to prison even for one 
day in this country that ranks as moral turpitude.” 

“ And you cannot get a visa san the United States.” 


The magistrate, Mr. R. H. Blundell, said he could not agree that there 
was a special circumstance in the case. 

Newley went to jail. His wife burst into tears. She drove off to a 
paver house. Callers were told: “* She is terribly upset and has gone 
to 


Counsel in this case argued that this was a sudden emergency which 
could be regarded as a special circumstance. 

The learned magistrate evidently found that this was not a serious 
sudden emergency which could not reasonably have been met in some 
other way so as to bring the case within Aichroth v. Cottee [1954] 2 
AILE.R. 857; 118 J.P. 499. 

In Aichroth v. Cottee it was held that a sudden emergency, if it is 
serious enough and cannot reasonably be met in any other way, may 
amount to a special circumstance for the purposes of s. 7 (4) of the 
Road Traffic Act, 1930, under which sub-section the court can impose 
afine in lieu of imprisonment for an offence of driving or obtaining a 
licence while disqualified if, having regard to the special circumstances 
of the case, they think that a fine will be an adequate punishment for 
the offence. 

Aichroth v. Cottee was decided on the meaning of “* special circum- 
stances ’’ in s. 7 (4), but it is also material on the question of “* special 
reasons ”’ in s. 15 (2). In Lines v. Hersom [1951] 2 All E.R. 650; 115 
J.P. 494, the court held that there was in substance no difference 
between the words “ special circumstances ” which appear in s. 7 (4) 
and the words “* special reasons ” which appear in other sections of 
the Road Traffic Act, 1930. In Aichroth v. Cottee the court adhered 
to what was said in Lines v. Hersom, that the two expressions are the 
same. 


PERSONALIA 


APPOINTMENTS 

Mr. G. A. Harrison, B.A., LL.B., and Mr. R. E. Smith, B.A., have 
been promoted second and third assistant solicitors, respectively, to 
Wolverhampton county borough council. These promotions follow 
the appointment of Mr. I. A. Clegg as senior assistant solicitor in the 
town clerk’s department. 

Mr. Colin Lawrence, at present an assistant solicitor with Devon 
county council, has been appointed senior assistant solicitor to the 
county of East Suffolk. He was admitted in 1953 and served for four 
years in the Royal Navy during the second World War. Mr. Lawrence 
takes up his appointment on January 7, 1957. He is 29 years of age. 
He succeeds Mr. J. A. S. Laverack, aged 35 years, who, as announced 
in our issue of November 3, last, leaves on December 9, 1956, to take 
up the appointment of deputy clerk to Huntingdonshire county 
council. He was admitted in 1948 and has been senior assistant 
solicitor with East Suffolk county council for the past three years, 
tk previously served as an assistant solicitor with Berkshire county 
council. 


Mr. Samuel Parry, clerk to Portmadoc, Caerns., urban district 

council since 1948, has been appointed clerk to Aethwy, Anglesey, 
tural district council. 
_ Detective-Chief Inspector L. W. Poole, formerly Detective-Inspector 
in the Westcliff division of Essex constabulary, has been appointed 
head of Southend-on-Sea C.I.D. He takes the place of Detective- 
Chief Inspector H. Hemson, B.E.M., who has retired. 


RETIREMENT 
Major A. Lindsay Careless has retired from his post as registrar of 
Llandrindod Wells and Knighton county courts after 40 years service. 
Major Careless is succeeded by Mr. H. E. Ludford. 
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THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


Private Members who were lucky in the Ballot have now tabled their 
Bills and chosen the daies oa which they will come up for Second 
Readings. ; 

Miss Joan Vickers (Devonport) has tabled the Maintenance Orders 
(Attachment of Income) Bill ** to provide for the attachment of sums 
payable to a person by way of wages, salary or other earnings or by 
way of pension for the purpose of enforcing certain court orders 
requiring payments by that person to some other person.’’ Second 
Reading: March 1. 

Viscount Lambton (Berwick-upon-Tweed) has tabled the Obscene 
Publications Bill ‘‘to amend and consolidate the laws relating to 
obscene publications.”” Second Reading: March 29. 

Miss Alice Bacon (Leeds, S.E.) has tabled the Death Penalty 
(Abolition) Bill “* to abolish or for a period suspend the passing and 
execution of the death sentence on conviction of murder and to 
substitute an alternative penalty therefor.”” Second Reading: Feb- 
ruary 1. 

Mr. Dennis M. Keegan (Nottingham, S.) has tabled the Maintenance 
Agreements Bill “* to make provision with respect to the validity and 
alteration by the court of financial arrangements in connexion with 
agreements between the parties to a marriage, whether made during 
the continuance or after the dissolution or annulment of the marriage, 
for the purposes of those parties living separately.”” Second Reading: 
February |. 

Mr. David Gibson-Watt (Hereford) has tabled the Legitimation 
(Re-Registration of Birth) Bill “* to extend the operation of s. 14 and 
para. (d) of s. 36 of the Births and Deaths Registration Act, 1953, and 
= ~ schedule to the Legitimacy Act, 1926.” Second Reading: 

arch 1. 

Mr. Fenner Brockway (Eton and Slough) has tabled the Racial 
Discrimination Bill ‘* to make illegal discrimination to the detriment 
of any person on the grounds of colour, race and religion in the 
United Kingdom.” Second Reading: March 29. 


EX GRATIA PAYMENTS 

At Question Time in the Commons, Mr. Hector Hughes (Aberdeen, 
N.) asked the Secretary of State for the Home Department to state the 
principles on which he awarded or refused compensation to persons 
wrongly prosecuted for criminal offences, found not guilty and 
acquitted. 

The Secretary of State for the Home Department, Major Lloyd- 
George replied, that in our law a person was presumed to be innocent 
until he was found guilty by a competent court. It unfortunately 
happened from time to time that there appeared to be evidence 
sufficient to justify the prosecution and even committal for trial of a 
person against whom the prosecution, on whom the onus laid, failed 
in the event to prove the charge. The law imposed no obligation on 
the Executive to pay compensation in such cases. It would be out of 
the question to pay compensation in all cases. On the other hand, it 
would be wrong for the Executive to attempt to usurp judicial func- 
tions and to make ex gratia payments in selected cases on the basis of 
views formed by the Executive as to the moral guilt or innocence of 
the accused person. Moreover, although it was recognized that 
anxiety and hardship may have been caused to the person concerned, 
it did not follow that anyone acted wrongly in bringing him to trial. 
Accordingly, in such cases, it had never been the policy to make ex 
gratia payments. 

Different considerations arose where the prosecution or committal 
for trial of an innocent person arose from negligence or misconduct 
on the part of the police or other public officials. Where in such 
cases hardship had been caused, although Her Majesty’s Government 
did not accept legal liability, the practice was to make an ex gratia 
payment in recognition of the hardship that the individual had 
suffered as the result of some failure on the part of a public official. 

Quite apart from any question of an ex gratia payment, the courts 
had power under the Costs in Criminal Cases Act, 1952, to award the 
defendant who was acquitted the cost of his defence in suitable cases. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 
Thursday, November 22 
PATENTS Bi_t—read 2a. 
POLICE, FIRE AND PROBATION OFFICERS REMUNERATION BiLL—read 2a. 


HOUSE OF COMMONS 
Tuesday, November 20 
ExPIRING LAws CONTINUANCE BiLL—read 3a. 
Thursday, November 22 
RENT Bi_t—read 2a. 
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MISCELLANEOUS INFORMATION 


PROBATION OFFICERS’ REPORTS 

In view of the interest aroused by the Lord Chief Justices’ observa- 
tions on this subject at the recent annual general meeting of the 
Magistrates’ Association we think our readers may like to see a 
verbatim report of this part of Lord Goddard’s speech, which we have 
received by the courtesy of the secretary of the Magistrates’ Associ- 
ation. 

“A short time ago a matter was brought to my attention which I 
think is fit to mention to you today, and that is that a learned chairman 
at quarter sessions made some very strong remarks in reference to a 
probation officer’s report where the magistrates had asked for a report 
to enable them to decide how best to deal with the case, and the 
probation officer had stated in the report that in his opinion no course 
should be taken with a particular defendant except a sentence of 
imprisonment. The learned chairman made some very strong observ- 
ations upon it, saying that it was a matter for them to decide and it 
was quite improper for a probation officer to make any such observ- 
ation. 

Although I am not now giving a judicial decision, I am bound to 
say it seems to me the learned chairman’s remark was wrong. If you 
look at s. 43 of the Criminal Justice Act you will see it clearly contem- 
plates that magistrates may at any time ask a probation officer for a 
report. We do often in the Court of Criminal Appeal when we want 
to know some more about the defendant in order to decide how he 
should best be dealt with, and it very often happens that we know 
from the history we have got of the man or the boy that the probation 
officer will know a good deal about him, and considering the really 
magnificent work which probation officers generally speaking do, there 
is no better person to go to for assistance in that way than a probation 
officer to give you the facts. If you are asking a probation officer for 
his opinion, surely it is right that he should state his opinion perfectly 
frankly to you, and if he thinks from his knowledge of the boy or the 
man that prison is the only thing now, why in Heaven’s name should 
he not be allowed to mention it. 

To say it is un-British or not right or not according to law appears 
to me to be nonsense. It is perfectly right that he should be able to 
tell you the position in his report, and as you are asking for his opinion 
it is right that he should give his full and frank opinion. 

If he says his opinion is that prison is the only thing, it may be you 
will differ from that; the decision is yours; you are at perfect liberty 
to accept or disregard his opinion. You are at liberty to take into 
account what he says and say: ‘Although the probation officer thinks 
this is a case for imprisonment we will give the boy one more chance’ 
or it may be that you will say: ‘ We think he is quite right and we 
shall send the man to prison.” 

I do not want it to go out or for you to be under the impression 
that if you do use the powers of s. 43 which the Criminal Justice Act 
clearly contemplates you should have the right to do, that is to say 
getting the opinion of the probation officer for your help and assistance, 
that if it recommends a particular course it is to be said he is going 
outside his functions or that he has done something he should not 
have done because that is the very thing you have asked him to do, 
and — you get a full and frank opinion from him, the opinion is 
worthless.” 


THE ANNUAL REPORT OF THE NATIONAL TRUST 


The council of the National Trust in its report for 1955-56 records 
substantial progress during the year. Much unspoilt land and a 
number of historic buildings have come into the protection of the 
Trust; there has been a striking increase in membership and there 
were more visitors to Trust properties than ever before. The number 
of people who enjoyed the Trust’s open spaces was also very much 
greater and amounted to millions. In the past the Trust has relied 
largely upon the generosity of private donors in its efforts to acquire 
and preserve buildings of interest or unspoilt country. Now, to an 
ever-increasing extent, it is the Government and official bodies which 
are helping the Trust in this aspect of its work. Last year there were 
important acquisitions under the powers of the Finance Acts whereby 
the Inland Revenue and the Treasury may accept houses, land and 
chattels in payment of death duties and transfer them to the Trust. 
Other properties and chattels have been transferred to the Trust by 
the Minister of Works, through purchases under the Historic Buildings 
and Ancient Monuments Act, 1953. In addition to making gifts of 
property, the Government has power to transfer to the Trust the 
contents of houses vested in the Trust. Thus, the Inland Revenue 
has accepted in part payment of death duties, and the Treasury have 
transferred to the Trust, either on loan or as an outright gift collections 
of furniture, pictures and other works of art. The membership of the 


Trust increased to over 60,000 and it is hoped that in the near future 
it will be 70,000. Greater use has been made of the corporate member. 
ship scheme whereby firms and organizations may for a single payment 
obtain the privilege of membership. The transferrable membership 
cards may then be used by any number of people at different times, 
provided they are members of the organization. 

The Trust owns some 41,000 acres of land over which common 
rights were once exercised and also has rights over some 56,000 acres 
of land in the Lake District which it does not own. The problem of 
the maintenance of these lands has become progressively more 
difficult and the council therefore welcomes the appointment of the 
Royal Commission to inquire into the law relating to common land, 
The Trust considers that every effort must be made to preserve the 
varied features of commons provided such preservation is consistent 
with reasonable public access. Reference is made in the report toa 
suggestion that a permanent Commons Commission, responsible for 
approving schemes of management, might meet the case. But the 
Council would prefer the Minister of Agriculture to be advised on 
every scheme by an advisory committee which should, in its view, 
include representatives of nature conservation and of agricultural 
interests. 


CHILD LAW INQUIRY 

The names of the members of the departmental committee which is 
to inquire into the law relating to children and young people are: 

Lord Ingleby (Chairman); Lady Adrian, member of Cambridge 
juvenile court panel and probation committee; Mrs. P. L. Aitken, 
member of Blything juvenile court panel and governor of the Thomas 
Coram Foundation for Children; Mr. R. H. Blundell, Metropolitan 
stipendiary magistrate and a member of the London juvenile court 
panel; Dr. D. Carroll, psychiatrist, a member of Home Office advisory 
council on treatment of offenders; Mr. Donald Ford, member of the 
London county council and the London juvenile court panel; 
Mr. E. H. Gwynn, assistant under-secretary at the Children’s Depart. 
ment of the Home Office; Dr. R. M. Jackson, Reader in Public Law 
and Administration, Cambridge University; Mrs. M. M. C. Kembell, 
member of Lancashire county council and of the Home Office 
advisory council on child care; Professor Alan Moncrieff, pedia 
trician, Nuffield Professor of Child Health, University of London, 
chairman of the Home Office advisory council on child care, anda 
member of the London juvenile court panel; Mr. A. Pickard, town 
clerk of Bristol ; Lady Ridley, member of West Castle Ward juvenile 
court panel and of Northumberland children’s committee; Mr. G. A. 
Wheatley, clerk of Hampshire county council; Aiderman_ D. T. 
Williams, Lord Mayor of Cardiff, a member of Cardiff City juvenile 
court panel and of the central executive committee of the N.S.P.C.C,; 
Mr. J. P. Wilson, clerk to the Sunderland justices. 

The secretary of the committee is Mr. T. H. East, of the Home 
Office (Horseferry House, Thorney Street, London, S.W.1), and thos 
= _ to submit evidence to the committee should communicate 
with him. 


SHOPS ACT, 1950—CHRISTMAS, 1956 

In circular No. 153 dated October 18 it is stated that the Secretary 
of State has had under considera:ion the question of exercising his 
power under subs. (1) of s. 43 of the Act to suspend the operation 
throughout England and Wales of the provisions of the Act relating 
to general closing hours during the few days immediately befor 
Christmas, but he does not propose to exercise this power this year. 

Local authorities have power under subs. (2) of s. 43 to suspend the 
general closing hours, subject to the limitations imposed by the 
proviso to subs. (2) which prohibits suspension for more than seven 
days in the aggregate in any year, and the Secretary of State is advised 
that it is open to local authorities in districts where the circumstances 
justify it to exercise this power at Christmas. 


MANCHESTER FINANCES, 1955-56 

The abstract of accounts published by City Treasurer W. E. Mason, 
M.C., F.I.M.T.A., lacks nothing of detail: its 675 pages constitute 
an assemblage of information covering the financial aspect of 
services provided by this great northern city of 692,000 people. 

Rates levied at 24s. 8d. produced £8} million compared with net 
expenditure of £8,600,000: the excess expenditure of £350,000 was 
charged against the accumulated surplus on revenue account, reducing 
the balance held to £820,000 at the year end. Rates met 39 per cenl. 
of gross expenditure and government grants 32 per cent. Mr. Masot 
again notes that no equalization grant came to Manchester. 
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Housing is naturally a gigantic task in such a large authority, 
capital outlay to March 31 amounting to £43 million: this expenditure 
has made the corporation owner of 52,000 dwellings, not all of which 
are situate within the city boundary. By comparison the total number 
of Manchester dwellings assessed to rates was 201,000, and these two 
figures indicate very clearly the vital part played in the national 
economy by municipal housing. Tenants paid close on £14 million 
in rents during the year but subsidies given them out of public funds 
amounted to over £1 million. 

Trading undertakings owned by the corporation had a successful 
year, the markets, transport and water undertakings all producing net 

luses. The modest figures of the two last named were quite out- 
shone by the markets surplus of £114,000 of which £15,000 was 
appropriated in aid of rates. 

The investments of the superannuation fund amount to over £12 
million, £10} million of which has been invested in the corporation’s 
joans fund and used to finance its own capital expenditure. We are 
gad that Manchester has recently been able to break down official 
resistance and be the first local authority to obtain power to invest 
part of its superannuation fund in industrial equities. 

Total net debt at March 31 was £78 million, of which £36 million 
was for housing and £28 million for trading undertakings. The 
average rate of interest payable at March 31 last was £3 12s. per cent. 

Manchester has maintained airports for many years: in 1955-56 
the net cost was equivalent to 4d. rate. 

Published with the annual abstract is a 12 year summary of the 
city’s finances: the Treasurer’s memorandum preceding the tables 
contains a very useful short account of post-war legislative changes 
affecting local government. Apropos of accounting changes recom- 
mended by the Institute of Municipal Treasurers and Accountants it 
is interesting that Manchester has abandoned the former practice of 
valuing quinquennially the non-trading properties of the corporation 
and in 1953 decided that in future assets should be included in the 
balance sheets at cost. The summary concludes with an excellent 
series of diagrams one of which compares percentage movements in 
tate expenditure, prices and industrial earnings over the period from 
1949-50 to 1955-56. The first year is taken as base at 100: in 1955- 
56 the indices were 144 for rate expenditure, 134 for retail prices and 
153 for industrial earnings. 
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ASHTON-UNDER-LYNE MAGISTRATES’ COURTS 


Mr. Albert Platt, clerk to the justices for the borough and the petty 
sessional division of Ashton-under-Lyne, has produced for his 
justices an annual report containing some out-spoken observations, 
as well as the usual statistics. We have no doubt the justices will 
appreciate, as we do, Mr. Platt’s forthright way of expressing himself, 
even when they may perhaps disagree with him. 

It looks as though Mr. Platt is not altogether satisfied with the law 
as it affects juvenile offenders. He is pleased that a detention centre 
has become available to his courts, though it is too early for him to 
pronounce upon results. He writes: “ The detention centre is cer- 
tainly something that was very necessary and is what perhaps might 
be termed “* positive ” legislation as distinct from so much of our law 
relating to juveniles which is “ negative”’ or restrictive, i.e., telling 
you what you can’t do with them.” 

The report very properly calls attention to the increasing problem 
of road traffic and to the appalling toll of death and injury on the 
roads. Magistrates are reminded of their wide powers of disqualifi- 
cation, and the suggestion is made that they might be exercised more 
freely. With this we are in complete agreement, but not so with Mr. 
Platt’s reference to capital punishment, when he says “* over the past 
12 months or so, much time, printer’s ink and hot air has been 
expended discussing whether or not about a dozen or 20 convicted 
murderers per annum should be hanged or be allowed to live and be 
kept in comparative idleness and complete uselessness by the poor 
taxpayer,” and then proceeds to quote figures of road casualties. We 
do not think the problem of capital punishment for murder can prop- 
erly be related to that of death on the roads, and at all events Parlia- 
ment has treated the question of the death penalty as one worthy of 
the most serious consideration. 

Considerable progress has been made in the borough in the matter 
of licensed premises. During the past 10 years 26 public houses have 
been closed on the grounds of redundancy. Of the other houses, a 
large number have had very substantial and important alterations. 
In fact, Mr. Platt feels that the borough has lost a very considerable 
number of its worst houses and a substantial part of the remaining 
houses has been brought up to modern conditions. The position in 
the county division has not been so satisfactory but here also im- 
provement is going on. 


CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DeaR SIR, 


SUBMISSION OF NO CASE IN MATRIMONIAL CASES 


Without again raising the question of whether the rule as to election 
applied by the High Court should (apart from any procedural rule to 
the contrary) be observed by magistrates in matrimonial cases—which 
matter was well covered by Mr. L. H. Sharpe in his letter published 
in your issue of March 17, 1956—may I be permitted to challenge 
your article published on January 28, 1956, on a very simple point? 

Your thesis appears to be based entirely upon the fact that r. 18 (2) 
of the Magistrates’ Courts Rules, 1952, gives the defendant the right 
to address the court (whether or not he afterwards calls evidence). 

So it does, but there is no reason to suppose that it means to say 
anything different from the words of s. 14 of the Summary Jurisdiction 
Act, 1848 (now repealed) “‘ and also to hear the defendant and such 
witnesses as he may examine and such other evidence as he may adduce 
in his defence.”” Rule 18 (2) merely gives the defendant the right to 
address but it does not say one word as to the right to call evidence. 
This right is assumed by para. 3 of the rule from the provisions 
of s. 45 (2) of the Magistrates’ Courts Act, 1952, in a manner which 
seems to make it clear that the exercise of the right depends upon the 
law as previously existing. 

In other words, there is nothing to indicate that the rule makes any 
change in procedure from that which existed under s. 14, of the 


- Summary Jurisdiction Act, 1848, and the question of requiring election 


s, therefore, one to be resolved in the light of the decisions of the 
High Court. 
Yours faithfully, 
C. WHITE, 
2 Clerk to the Justices 
Magistrates’ Clerk’s Office, 
35 Huntbach Street, 
Hanley, Stoke-on-Trent. 
(We appreciate our learned correspondent’s argument but we do 


of the Act of 1848 because the language of r. 18 is, to our mind, 
abundantly clear, and must be taken to express what was considered 
to be the meaning and effect of s. 14 on the point in question. We 
cannot carry the matter further and it seems, therefore, that we must 
continue to differ from our correspondent.—Ed. J.P. and L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear SiR, 

Mr. Livermore in his letter to you published on November 3, 
asserts with unqualified simplicity that “* the police ‘run’ the magis- 
trates’ courts, particularly in country districts and small towns.” 

My experience as clerk to the justices in six divisions comprising a 
county area does not lead me to agree: with Mr. Livermore. 

Defendants’ and witnesses’ names have to be called in the precincts 
of the court and persons entering the court must be attended to and 
their admission regulated. From ancient times constables have acted 
as magisterial officers for these and other duties: indeed the old 
parish constables were specifically appointed as officers of the justices. 
No justices’ clerk has staff to spare for such purposes and it would be 
difficult to justify the employment of extra staff to do such work when 
the police are not only able and willing to do it, but in my experience 
at least, are doing it tactfully and well. 

No one who sits daily in a magistrates’ court can doubt that some 
things might be done better if done differently; but I cannot believe 
that we shall improve matters, nor shall we give any better an impres- 
sion of justice, if we remove from the police their traditional functions 
as magisterial officers and create yet another class of public servant 
by adding court ushers to the clerk’s establishment. 

There seems to be no objection to the addressing of various kinds 
of warrant to constables and I cannot see why it should be thought 
offensive for constables to perform other services for the justices. If 
they appear to be assuming control of the proceedings by doing so it 
is for the bench to curb them. The overt administration of justice is 
in the hands of the chairman and it is for him or her to ensure that no 
one in the court, whether clerk, advocate or party to proceedings, 
appears to usurp the chairman’s function of control. 
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Mr. Livermore says that a substantial percentage of magistrates feel 
bound to accept police evidence and, by implication, that they prefer 
police evidence to the evidence of other witnesses. I cannot believe 
that this is true and I hope some magistrate will deal with this aspect 
of the controversy which Mr. Livermore expects. 

Yours faithfully, 
JOHN B. TYRER. 


Clerk to the Justices’ Office, 
2a Free School Lane, 
Cambridge. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear Sir, 
I refer to Mr. Harry Livermore’s letter on p. 697 of your edition of 


November 3 


PRISON 


The long and arduous labour of the Rcyal Commission on 
Marriage and Divorce has brought forth a stillborn child. 
Already (if we may pursue the metaphor) during the later stages 
of gestation the trained midwives, as well as the not-so-expert 
observers, were shaking their heads over the Report’s prospects: 
miscegenation arising from incompatibility within the Com- 
mission itself (despite its distinguished personnel), an indigestible 
diet of evidence, a ferbrile emotional atmosphere—all these 
things were bound (it was said) to culminate in an accouchement 
difficult, slow and disappointing in its results. The warring 
corpuscules had poisoned the blood-stream of the embryo before 
ever it was brought into the world; the feeble spark of life has 
now been firmly extinguished by the cold neglect of the Govern- 
ment obstetricians who had expressed such high hopes in the 
early stages. The grim sentence “ No parliamentary time!” 
killed the Report stone-dead at the very moment of its birth. 


The immediate and long-term results of this fruitless labour 
will be painful and frustrating in the extreme. The social and 
legal problems inherent in the subject of matrimonial relations 
remain as indistinct as ever in the fog of obscurantism created 
by the romantic vapourings of the popular press and the high- 
falutin’ platitudes uttered by all sorts of prominent people who 
ought to know better. Logical argument and moral exhortation 
have never been of any avail to provide a remedy for people in 
love; they are no more likely to deal efficaciously with men and 
women who have fallen out of love again. 


In the present state of the law, the publicity of the Divorce 
Division, where Judges and Commissioners strive to keep pace 
with the ever-flowing tide of matrimonial causes, contrasts 
strangely with the strict privacy of “ domestic” hearings in 
Courts of Summary Jurisdiction. This is a distinction which no 
layman can be expected to understand and no lawyer to explain. 
Consistency between the two is the very least of the matters 
that cry aloud for early reform. Where law and procedure are 
unintelligible and confused, the ordinary citizen may be pardoned 
his muddle-headedness and bewilderment on the whole subject, 
and his determination, by hook or crook, to get round the 
arbitrary rules that so often turn wedlock into deadlock, and the 
blessed state of matrimony into penal servitude for life. 


In these sad circumstances any contrary example, at home or 
abroad, brings comfort and encouragement to those who suffer. 
The situation in the United States is even more chaotic, if 
possible, than that obtaining here, owing to the varying laws in 
the several States of the Union; there are said to be 49 different 
jurisdictions in the matter of divorce alone. South Carolina 
makes no provision for dissolution of marriage at all; at the 
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Speaking from over 35 years’ experience in general practice in q 
country district with just on seven years as clerk to the justices, | 
disagree entirely with what Mr. Livermore says. 

I have never known the police to interfere in the ways he describes 
and that a “ policeman very often swears the witness” is almost 
unbelievable. 

To suggest that “ once there is direct police evidence, magistrates 
feel bound to convict” is to my mind a quite unjustifiable slur op 
local magistrates. 

I cannot help feeling that Mr. Livermore has had some unhappy 
experiences in some particular court. I am certain his remarks do 
not apply to the vast majority of magistrates’ courts. 

Yours faithfully, 
H. LLWYD H. WILLIAMS, 
Petty Sessional Division of Cemaes, 
3 Green Street, 
Cardigan. 


REFORM 


other end of the scale the divorce rate in Nevada is more than 
eight times the average for the Union as a whole. 


A recent press-report from Washington, D.C., makes refreshing 
reading. A man was sentenced to six months’ imprisonment 
for house-breaking, and is now in process of serving his term, 
He is a married man with two children. His wife has started a 
legal furore by entering a suit, before the Commissioners of the 
District of Columbia, claiming that the sentence of a criminal 
court cannot validly terminate or suspend her independent right 
to marital relations. Her plea sets forth the issue with exemplary 
force: she has committed no matrimonial offence; she is and 
remains entitled to the rights conferred upon her by the marriage- 
bond. One of those rights is continued marital cohabitation, 
until such time as the marriage may be dissolved by death or 
court decree. And so she firmly asserts her right to share her 
husband’s bed in gaol. ‘“‘ Society ” she declares “ would neces- 
sarily benefit if convicts were permitted to continue relations 
with their wives during imprisonment.” 


This is putting the clock back—or forward—with a vengeance. 
Viewed in the cold logic of events the proposition is not so 
extraordinary as it sounds. Married quarters are a common- 
place for members of the Armed Forces; Government servants 
who are sent on assignations at a distance from their homes, 
diplomats and consular officers abroad, are accompanied by 
their wives as a matter of course. Why, then, should the spouses 
of those who are serving, in another capacity, a term of duty 
imposed by the exigencies of publicorder be deprived of consortium 
through no fault of their own? 


The late George Bernard Shaw was frequently accused during 
his lifetime, by conventional people who were shocked by his 
reformist ideas, of taking a view of society by standing on his 
head. Fifty-three years ago, in Man and Superman, he delivered 
himself of the following paradox: 


“Those who talk about the blessings of marriage and the 
constancy of its vows are the very people who declare that, if the 
chains were broken and the prisoners left free to choose, the whole 
social fabric would fly asunder. You cannot have the argument 
both ways. If the prisoner is happy, why lock him in?” 


The wheel has come full circle. 


NOTICES 


The next court of quarter sessions for the borough of Northamptoa 
will be held on Friday, December 14, 1956, at the Court Hous, 


A.LP. 








Campbell Square, at 10.45 a.m. 

‘The next court of quarter sessions for the borough of Shrewsbury 
will be held on Thursday, December 20, 1956, at the Shirehall 
Shrewsbury, at 11 a.m. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Contract— Building work—Final certificate—Arbitration 

In pursuance of cl. 24 (f) of the R.I.B.A. form of contract (1939— 
revised 1945), a council’s architect issued a final certificate. The 
contractor feels that the architect has under valued the work done. 
The district auditor and quantity surveyors are of opinion that the 
architect has over valued. The contractors contend that because they 
were dissatisfied with the architect’s final certificate they were entitled 
to refer the matter to arbitration, but do not agree that the council has 
any right to do so, after the amount shown on the final certificate 
issued by the architect had been paid. 

Do you agree 

1. With the contractor’s contention having regard to the compre- 
hensiveness of cl. 27 and the case of Windsor R.D.C. v. Otterway and 
Try, Ltd. [1954] 3 All E.R. 721; 

2. That the council could properly argue that the rates of wages 
payable are those applicable in the district where the houses are built 
and not those applicable in the district from which the workmen are 
brought; and 

3. That any increase in national insurance contributions (not men- 
tioned in the R.I.B.A. form of contract until the 1952 edition was 
printed) could only be met by ex gratia payments and not by contract- 
ual payments ? BINGSOR. 

Answer. 

a We think the matter can be reopened under cl. 27, as in the case 
cited; 

2. We agree. The usual clauses as to wages relate to the place of work- 
ing. If the contractor has to bring men from a higher wage district, in 
order to fulfil the contract (and pay them to come) this loss falls on 
him, unless he has forseen the necessity and stipulated for payment 
accordingly; 

3. We agree. 


2.—Husband and Wife—Maintenance of children—Divorce decree 
giving custody to wife. 

Some years ago Mrs. A entered into a separation agreement with her 
husband providing for the maintenance of the two children of the 
marriage whilst under the age of 16 years. Under this document the 
father agreed to pay to the mother the weekly sum of 30s. in respect 
of each child. 

Subsequently the parties were divorced and on the application of 
the wife the legal custody of the two children of the marriage was 
granted to her by the High Court. In view of the fact that there was 
an agreement in force covering the maintenance of the two children, 
the High Court declined to make an order for the maintenance of 
the chiidren. 

Since the dissolution of the marriage the father has failed to keep 
up the terms of the agreement regarding the maintenance of the 
children and the mother has applied to the magistrates’ court of which 
Iam clerk, for a maintenance order under the Guardianship of Infants 
a respect of the younger child, the elder having attained the age 
t) 


In view of the fact that the High Court has already dealt with the 
legal custody of this child I should be glad of your opinion as to 
whether a magistrates’ court has power to make a maintenance order 
only, without considering the question of custody or whether the 
—— for maintenance ought properly to be made to the High 


urt. 
_ Had the issue of custody not been raised in the Divorce Court the 
jurisdiction of a magistrates’ court would not be restricted (see 115 
J.P.N. 676). RINKLE. 


Answer. 

The wording of s. 3 (2) of the Guardianship of Infants Act, 1925, 
seems to indicate that an order for maintenance can be made only by 
the court which made the order as to custody. In this case the order 
for custody has been made by the High Court (but presumably not 
under the Guardianship of Infants Acts) and we do not think that the 
Magistrates’ court should make an order for maintenance, but should 
refer the parties to the High Court. 


3.—Landlord and Tenant—Chattels left in empty premises-—Disposal 
by landlord. 

A tenant of a council house quitted owing £2 14s. 1d. for rent and 
rates. His whereabouts are unknown. Jt is understood that his wife 
sold furniture, etc., but left (presumably abandoned) in the house a 
mangle and two paint spraying machines. One of the departments of 
the council could make use of the spraying machines and would be 
Prepared to pay more than £2 14s. 1d. for them, if the tenant’s wife 
had power to sell, and if she would then settle her husbands’ debts 


for rent and rates. Whose property are the mangle and machines? 

Is there any way by which the council can lawfully recover the amount 

due, e.g., by selling the abandoned articles or otherwise? DinGos. 
Answer. , 

An outgoing tenant who leaves a chattel on the premises cannot be 
conclusively presumed to have abandoned it, and seeing that these 
things have some money value we think they must be deemed the 
former tenant’s property. But the landlord is entitled to distrain 
upon them. Having distrained, the landlord is entitled either to hold 
the chattels, as a means of inducing the tenant to pay arrears of rent, 
or to take the more usual course of selling them. Before sale, he 
must give notice to the tenant of his intention. This cannot be done 
in this case. 

A distraining landlord is not entitled to use the distrained chattels, 
but it would be futile to hold the impounded articles in store, in a case 
like this where the tenant has disappeared. 

As a practical measure, we advise the council to sell what they 
cannot use; to take the spraying machine into their own use at a 
fair price, and hold the proceeds in case of a claim by the tenant. If 
the wife is available, they could pay her the balance above what is due 
to themselves. This will do practical justice, and there seems no risk 
in proceeding on these lines, even if they are not strictly regular. 


4.—Licensing— Registered Club—Permitted hours—Whether there may 
be a difference between hours fixed for Saturdays and for other 
weekdays. 

I am concerned with the registration of a club intended to be formed 
for the benefit of workmen working on a particular site. With regard 
to permitted hours, it is proposed that the club open on each week day 
for specified hours in the evening. On the other hand, it is not desired 
that the club should be open for the supply of intoxicating liquor at 
mid-day, except on Saturdays. I am aware of the Scottish case of 
Glasgow and District Restaurateurs, etc., Association v. Dollan (1941) 
S.C. 93, and appreciate that the consensus of opinion seems to be that 
there cannot be different hours for different days, but I am wondering, 
in this particular case, as it is not proposed to open the club at mid-day 
except on Saturday, whether it can be taken that it would be in order 
so to provide in the rules. 

In other words, there seems to me some difference between having 
different hours for different days in the ordinary way, and in this 
particular instance where no confusion would be caused, as it would 
be plain, that so far as mid-day was concerned, the specified hours 
would be on Saturdays only. NATHAN. 

Answer. 


We do not think that the Scottish case referred to by our corres- 
pondent has any application to permitted hours in registered clubs. 
The Licensing Act, 1953, s. 103 (1) enacts that the permitted hours in 
the premises of a registered club shall be fixed by the rules of the club, 
and there is nothing in the statute or in case law to suggest that in a 
case such as that outlined by our correspondent the hours fixed for 
Saturdays shall not differ from the hours fixed for other weekdays. 


5.—Local Government—Procedure—lInterest etc.— 
Tradesmen and early closing. 

At a council meeting a resolution was passed making an order 
suspending the obligation to close shops on the early closing day for 
about a month during the summer. A member of the council, a 
tradesman in the town, was debarred from taking part in the discussion 
and/or voting, as were several others, on the ground that they were 
tradesmen themselves, and interested parties. The matter was also 
discussed in committee but the members were debarred from voting. 
Is not the question one that concerns the general body of ratepayers, 
and as such would not the councillors concerned be entitled to exercise 
their voting powers as members representing the public at large, 
despite the fact that they were traders? It is not the issue that is in 
question, but the principle concerning representative government. 

Answer. A 

There is nothing inconsistent with representative government in 
saying that the elected person shall not take part in business which 
affects his pocket. Section 76 (1) of the Local Government Act, 1933, 
says this, and then makes certain exceptions for business which does 
not affect him more than any other inhabitant of the area. But a 
shop-keeper is affected more than other inhabitants, by early closing 
orders. The benefit to the electorate in having the business discussed 
by its representatives is preserved by subs. (8), which enables the 
Minister of Housing and Local Government to remove the disability, 
if it seems to him that this is in the interests of the inhabitants of the 
area. 
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6.—Rating and Valuation—Charity—Dispute about exemption— 
Procedure to determine dispute. 

We are acting for a local charity who run an institute for the working 
classes and not for profit. The appropriate extract from the scheme 
approved by the Charity Commissioners being as follows:— 

“The objects of the charity shall be to establish and carry on an 
institute on non-sectarian and non-political lines for the instruction, 
entertainment, and amusement, and otherwise for the benefit of men 
and women permanently or temporarily resident in or near. . . and 
their friends, and for the promotion and maintenance of various clubs 
and societies affiliated thereto or connected therewith.” 

We have applied under the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, s. 8, for the treatment of the charity’s hall and 
property as falling under subs. (1) (a), in view of the sharp increase of 
the rateable value and consequent increase in the rates, but the local 
authority, without giving any reason, have stated that they do not 
consider our clients fall within the section. We wish to take the matter 
further, but can find nothing in the Act as to the method of appealing. 

CASHOR. 
Answer. 

We think the point can be taken in proceedings to enforce the rate, 
i.e., the trustees or managing committee should refuse to pay more than 
in the previous year, and resist an application for a distress warrant: 
Whenman v. Clark (1916) 80 J.P. 128; Shillito v. Hinchcliffe (1922) 
86 J.P. 110. In Whenman v. Clark there was a statutory exemption, 
and in the Divisional Court, Atkin, J., said: “* If the overseers have 
rated premises which ought not to have been rated at all, or for full 
value, or have not given effect to an exemption, either total or partial, 
quoad tantum they have exceeded their powers.” ((1915) J.P. 254, 
middle column). The justices therefore have power to entertain the 
question at that stage. It has also been suggested that, if a charity 
prefers not to wait for proceedings to be taken to enforce the rate, it 
can apply for a declaratory order under O. XXV, r. 5. The High 
Court is sometimes hesitant about making declarations, and might 
decline to do so upon the ground that there was the alternative and 
more convenient remedy of refusing to pay and resisting distress, but, 
in that event, you would at any rate have established what the correct 
procedure was. 


— Traffic—Offence entailing disqualification—Conditional dis- 
charge. 

1. In the cases of Surtees v. Benewith [1954] 3 All E.R. 261 and 
Dennis v. Tame (1954) 118 J.P. 358 it was held that a defendant 
charged with a road traffic offence entailing disqualification could not 
be discharged conditionally (thus obviating disqualification) unless 
special reasons existed for not ordering disqualification. 

2. In the earlier case of Quelch v. Collett [1948] 1 All E.R. 252; 
112 J.P. 167 it was held that, although no special reasons existed, the 
court could, nevertheless, discharge the defendant conditionally and 
thus avoid his being disqualified. 

3. This case seems to conflict directly with the two earlier cases but 
I cannot find that Quelch v. Collett has been overruled or even 
criticized. 

I shall be much obliged if you can give me any enlightenment on 
the matter. KOUGLE. 
Answer. 

Quelch v. Collett, supra, is distinguished in Gardner v. James [1948] 
2 AIL E.R. 1069; 113 J.P. 62, and referred to in Taylor and Another v. 
Saycell [1950] 2 All E.R. 887; 114 J.P. 574, the latter being itself 
referred to in Dennis v. Tame and Surtees v. Benewith, supra. 

It is now clear from the judgments of the Lord Chief Justice in 
those two cases in 1954 that, in a case where disqualification follows 
conviction unless there are “* special reasons,” probation or conditional 
or absolute discharge should not be ordered unless (i) the court finds 
“special reasons”’ for not disqualifying, and (ii) the court is of 
opinion, having regard to the nature of the offence and the character 
of the offender that it is inexpedient to inflict punishment. 


8.—Road Traffic Acts—Provisional licence holder not carrying “‘L”’ 
plates—Proof that he holds such a licence. 

On the hearing of a charge against a motorist of not carrying “ L” 
plates while the holder of a provisional licence and before he has 
passed a test, contrary to reg. 16 (3) (c) of the Motor Vehicles (Driving 
Licences) Regulations, 1950, is the burden of proof on the prosecution 
to show that the defendant is the holder of a provisional licence or 
do the provisions of s. 81 of the Magistrates’ Courts Act impose on 
the defendant the burden of proving that he is the holder of a “ full 
licence ” or has passed a test ? 

It sometimes happens that a motorist not carrying “ L” plates is 
stopped and states he will produce his licence at his home town, and 
when the licence is produced it is found to be a provisional licence. 
If the prosecution must call a witness from the defendant’s home town 
to prove that the licence produced was only a provisional licence, 
considerable cost may be incurred in travelling, etc. 
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The decision in John v. Humphreys [1955] 1 All E.R. 793; 119 
J.P. 309 does not seem to cover the point, and what is desired is not 
proof whether the defendant held a licence, but the kind of es held, 
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Answer. 

The charge made under s. 16 (3) (c) is that the defendant, being the 
holder of a provisional licence, drove a vehicle on which “ L”’ plates 
were not displayed. We think, therefore, that the prosecution must 
prove that he held such a licence. There is no question here of the 
defendant relying on any exception, etc., to bring the matter within 
s. 81, Magistrates’ Courts Act, 1952. 

We agree that in the sort of case envisaged in the question, it may 
be necessary to call a witness from the defendant’s home town. 


9.—Weights a Measures—Sale of coal—Weights and Measures Act, 
1889, s. 21. 

Subsection 1 of the above section provides that where any quantity 
of coal exceeding two hundredweight is delivered by means of any 
vehicle to a purchaser, the seller of the coal shall therewith deliver, 
or cause to be delivered, or to be sent by post or otherwise, to the 
purchaser or to his servant, before any part of the coal is unloaded, a 
ticket or note according to the form in sch. 3 to the above Act, or 
according to a form to the like effect. 

Practical difficulties of ensuring strict compliance with this subsection 
arise where it is desired to deliver the coal to a purchaser who is 
temporarily absent from the premises at which the coal is delivered. 
Is it considered that it will be a sufficient compliance with the subsection 
if, before any part of the coal is unloaded, the ticket in the appropriate 
form is put through the letter box or under the door, or otherwise 
left on the purchaser’s premises in such a position that there is a 
reasonable prospect of its coming to the purchaser’s attention when he 
returns to the premises. I am envisaging the case of the delivery toa 
private house, where the coal cellar is accessible, but the living accom- 
modation is locked up in the temporary absence of the householder 
and purchaser. FRUMAN. 

Answer. 

Since the object of the ticket or note is to protect the purchaser, we 
do not consider that there can be sufficient compliance with the section 
if the ticket or note does not come to his notice until after the coal 
has been unloaded. 
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A gift to The Salvation 
Army makes you an hon- 
orary Father Christmas 
immediately. There are no 
other duties—just the com- 
forting knowledge that 
others, far less fortunate, 
will enjoy the Army’s 
seasonal goodwill and good 
cheer. 


Please send whatever you can 
afford to ““Christmas Fund”, 
113 Queen Victoria Street, 
London, E.C.4. 


The 
Salvation 
Army 

















